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ATTORNEY ADOLFO CALLEJAS RIVADENEIRA, Counsel of Record for CHEVRON 
CORPORATION 
Judicial Mailbox No. 827 
 
 

Quito, November 12, 2013 
 
In summary verbal proceeding No. 174-2012 being pursued by MARÍA AGUINDA SALAZAR 

ET AL. against CHEVRON CORPORATION, the following has been ordered: 

 

CERTIFICATION: I record as such that this action was reviewed by: Dr. Wilson Andino 

Reinoso, NATIONAL JUDGE; Dr. Paulina Aguirre Suárez, NATIONAL JUDGE; Dr. Eduardo 

Bermúdez Coronel, NATIONAL JUDGE. I So Certify. Quito, November 12, 2013. Signed) Dr. 

Lucía Toledo Puebla, Recording Clerk. 

 

OPINION BY DR. WILSON ANDINO REINOSO 

NATIONAL COURT OF JUSTICE. CIVIL AND COMMERCIAL DIVISION 

 

Quito, November 12, 2013. At 3:00 p.m. 

 

HAVING REVIEWED THE RECORD: Dr. Adolfo Callejas Ribadeneira, in his capacity as 

Counsel of Record for Chevron Corporation, through a motion appearing on pages 18569 to 

18730 of the appeal record, challenges the decision issued by the Sole Division of the Provincial 

Court of Justice of Sucumbíos, on January 3, 2012, at 4:43 p.m., which amends the motion for 

appeal filed by plaintiffs, as well as the order denying the requested clarification and expansion, 

under the terms and for the reasons indicated in that order; granting in part defendant’s motion 

for appeal, only insofar as it makes reference to the presence of mercury in the concession area, 

because there was an error in the evaluation by the trial court of evidence with respect to that 

element and consequently its importance in that decision is abstract since the error is not 

sufficient to influence the final decision; as to the rest, the judgment issued by the President of 

the Provincial Court of Justice of Sucumbíos, on February 14, 2011, is affirmed in all its parts, 

including the order to pay damages for noneconomic harm or its alternative, and payment of trial 
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court costs by Chevron Corporation, within the summary verbal proceeding for damages and for 

environmental harm brought by María Aguinda Salazar et al. In deciding the case, this Court 

reaches the following conclusions: 

 

FIRST: COMPETENCE AND JURISDICTION: The Cassation Court has jurisdiction by 

virtue of the fact that the judges sitting on it have been constitutionally and legally appointed 

through Decision No. 004-3012 of January 25, 2012, sworn in by the Judicial Council on January 

26, 2012, as well as by Decision No. 03-2013 of the Plenary National Court of Justice of July 22, 

2013; the Court is competent to hear the appeal filed based on the following articles: 184.1 of the 

Constitution of the Republic of Ecuador; 190.1 of the Organic Code of the Judicial Branch; 1 of 

the Cassation Act; and by the judges’ assignment lottery, whose minutes appear in the 

proceeding. The Division of [Substitute / Associate] Civil and Commercial Judges of the 

National Court of Justice reviewed the cassation appeal and admitted it to be heard on November 

22, 2012, at 10:30 a.m. pursuant to Article 6 of the Cassation Act. -------------------------------------

------------- 

 

SECOND: ELEMENTS OF THE APPEAL, PRECEPTS VIOLATED: Counsel of Record 

for the appellant company, Chevron Corporation, indicates that the legal precepts violated are 

Articles: 1, 11.1, 11.3, 11.9, 75, 76.3, 76.4, 76.7(a), 76.7(c), 76.7(h), 76.7(i), 76.7(k), 76.7(1), 82, 

168.6, 169, 172, 226, 424 and 426 of the Constitution of the Republic; 7.1, 7.18, 7.20, 13, 15, 18, 

1561, 1574,1576, 1580, 1583.4, 1698, 1699, 2214, 2229, 2235, 2236, 2348, 2362 and 2392 of the 

Civil Code; 75 of the Legal Administrative Statute of the Executive Branch; 1, 10.11, 24, 25, 29, 

59, 71, 115, 117, 119, 121, 215, 230, 244, 245, 250, 251, 252, 253, 256, 258, 261, 269, 273, 274, 

275, 276, 281, 297, 344, 345, 346.2, 346.3, 352, 836, 837, 844 and 1014 of the Code of Civil 

Procedure; 7, 8, 9, 15, 19, 25, 26, 100.1, 100.2, 128.1, 129.2, 129.3, 130.1, 130.2, 130.6, 140.2, 

156, 157, 162, 163.1, 163.2 and 166 of the Organic Code of the Judicial Branch; 43 of the 

Environmental Management Act; the Hydrocarbons 
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Deposits Act of 1921; 115.2 of the Code of the Maritime Police; 3 of the Environmental 

Contamination Prevention and Control Act; 208 of the Health Code; 97 of the Water Act; 29 of the 

Hydrocarbons Act of 1971. Appellant believes that the judgment on appeal violated the mandatory 

case precedent dated March 30, 2006; Case 120, published in Official Register 381 of October 20, 

2006; Decision of the Supreme Court of Justice, First Civil and Commercial Division, Judicial 

Gazette. Year CII. Series XVII. No. 7. Page 1853 of August 29, 2006; Decision of the Supreme 

Court of Justice, Second Civil and Commercial Division, Judicial Gazette. Year CVIII. Series 

XVIII, No. 5. Page 1774 of May 30, 2007; Decision of the Supreme Court of Justice, 

Administrative Division, dated July 11, 2008, case 217, Official Register Supplement 170, April 

13, 2010; Decision of the Supreme Court of Justice, Administrative Division dated April 11, 2007, 

case 168, Official Register Supplement 339, May 17, 2008. ---------------------------------------------- 

 

Appellant argues that the judgment on appeal lacked the following procedural formalities which 

have led to the incurable nullity of the proceeding and caused a state of defenselessness which 

has affected the case, as these corresponding nullities were never legally ruled on: 1) Lack of 

competency and jurisdiction; 2) Improper consolidation of actions; 3) Retroactive application of 

law in the trial; 4) Drafting of the judgment by a third party; 5) Procedural fraud; 6) Procedural 

violation given the nature of the case that is being judged. ---------------------------------------------- 

The appeal is based on ground one set forth in Article 3 of the Cassation Act on grounds that 

there was a failure to apply Articles 1, 76.3, 76.7 (i), 82, 226, 424 of the Constitution of the 

Republic; 7.1, 7.18, 1561, 1574, 1576, 1580, 1583.4, 2348, 2235, 2392, 1583.4, 2362 of the Civil 

Code; 75 of the Administrative Legal Statute for the Executive Branch in accordance with 

Articles 7.18, 1576, 1580 of the Civil Code; 274 and 297 
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of the Code of Civil Procedure; 25 and 129.2 of the Organic Code of the Judicial Branch. 

Failure to apply mandatory case law precedents contained in the following decisions: 

Decision of the Supreme Court of Justice, First Civil and Commercial Division, dated March 30, 

2006, Case 120, published in the Official Register 381 of October 20, 2006; Decision of the 

Supreme Court of Justice, First Civil and Commercial Division, Judicial Gazette. Year CII. 

Series XVII. No. 7. Page 1853 of August 29, 2001; Decision of the Supreme Court of Justice, 

Second Civil and Commercial Division, Judicial Gazette. Year CVIII Series XVIII, No. 5. Page 

1774 of May 30, 2007; Decision of the Supreme Court of Justice, Administrative Division, dated 

July 11, 2008, Case 217, Official Register Supplement 170, April 13, 2010; Decision of the 

Supreme Court of Justice, Administrative Division, dated April 11, 2007, Case 168, Official 

Register Supplement No. 339 of May 17, 2008. --------------------------------------------------------- 

 

Improper application of the following Articles: 43 of the Environmental Management Act; 

7.20, 18, 18.7, 1574, 2214, 2229, 2236 of the Civil Code; Hydrocarbons Deposits Act of 1921; 

115(1) of the Maritime Police Code; 3 of the Environmental Contamination Prevention and 

Control Act; 208 of the Health Code; 97 of the Water Act; 29 of the Hydrocarbon Act of 1971.  

 

Erroneous interpretation of Article 2229 of the Civil Code. ----------------------------------------- 

 

With respect to ground two set forth in Article 3 of the Cassation Act for failure to apply the 

following Articles: 1, 11.1, 11.3, 11.9, 75, 76.3, 76.7(a), 76.7(c), 76.7 (d) 76.7 (h) 76.7(k), 82, 

168.6, 169, 172, 174, 424 and 426 of the Constitution of the Republic; 7, 8, 9, 13, 15,16, 25, 26, 

100.1, 100.2, 123.1, 128, 128.1, 129.2, 129.3, 129.9, 129.10, 130.1, 130.2, 130.6, 156, 157, 162, 

163.1, 163.2, 166, 240.2, of the Organic Code of the Judicial Branch; 1, 25, 59, 67, 71, 117, 119, 

129.1, 229, 344, 345, 346.2, 346.3, 352, 258, 262, 836, 837, 879, 880 and 1014 of the Code of 

Civil Procedure; 9, 1577, 1698 and 
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1699 of the Civil Code. -------------------------------------------------------------------------------------- 

 

Improper application of the following Articles: 10, 11, 29 and 434 of the Code of Civil 

Procedure; 43 of the Environmental Management Act; 2214, 2229 and 2236 of the Civil Code.--  

 

Erroneous interpretation of the following Articles: 1, 258 and 844 of the Code of Civil 

Procedure; 13 and 15 of the Civil Code. -------------------------------------------------------------------- 

 

With respect to ground three of Article 3 of the Cassation Act for failure to apply the following 

Articles related to the weighing of evidence; 76.4, 76.7 (h) of the Constitution of the Republic; 

19 of the Organic Code of the Judicial Branch; 115 (insofar as the evidence was not considered 

fully introduced when the evidence as a whole was weighed), 117, 121, 230, 244, 250, 251, 252, 

253, 256, 258, 261 and 836 of the Code of Civil Procedure.--------------------------------------------- 

 

Erroneous interpretation of the following Articles applicable to the weighing of evidence: 115 

(in the part related to the concept of sound judgment), 245 and 215 of the Code of Civil 

Procedure. ------------------------------------------------------------------------------------------------------ 

 

Appellant invokes the erroneous and improper application of a single precept, Article 2229 

of the Civil Code, also on three different grounds, one through three, as a result of the failure 

to apply and/or the improper application of the legal precept applicable to the weighing of 

evidence, the following Articles 2214, 2229 and 2236 of the Civil Code. ---------------------------- 

 

With respect to the fourth ground in Article 3 of the Cassation Act insofar as the defect of 

extra petita there is a failure to apply the following Articles: 168.6 of the 
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Constitution of the Republic; 273 of the Code of Civil Procedure; 19 and 140.2 of the Organic 

Code of the Judicial Branch. --------------------------------------------------------------------------------- 

 

With respect to the fifth ground set forth in Article 3 of the Cassation Act there is a violation 

of the following Articles: 76.7(1) of the Constitution of the Republic; 269, 274, 275, 276, and 

280 of the Code of Civil Procedure. ------------------------------------------------------------------------ 

 

THIRD: ARGUMENTS OF THE APPEAL. Objections by appellant company in summary 

concern the following: 3.1 Appellant argues there is a procedural violation that affects the 

judgment in this case; Lack of competent jurisdiction of the trial court to take cognizance and 

decide the case filed against Chevron. Plaintiffs based their complaint against Chevron on the 

grounds that Chevron was the successor to the rights and obligations of Texaco Inc., by virtue of 

the merger that was to have occurred between the two companies on October 9 of the year 2001. 

When answering the complaint, Chevron expressly asserted as its principal defense the lack of 

jurisdiction of the judges and courts of Ecuador to hear this complaint against it, for the 

following reasons: (1) Chevron was never domiciled and never operated in Ecuador; (2) Only 

Texaco Inc. agreed to subject itself to the courts of Ecuador; and (3) Chevron is not the legal 

successor to Texaco Inc. Additionally, Chevron alleged that, even assuming for the sake of 

argument that the Court ruled it must assume the obligations of Texaco Inc., that Texaco Inc. is 

not responsible for the operations of Texpet and that Texaco Inc. did not agree to subject itself to 

the jurisdiction and competency of the Ecuadorian courts. ---------------------------------------------- 

 

Because the merger did not occur, and because there is no basis whatsoever to pierce the 

corporate veil, it cannot be concluded that Chevron is the successor to the rights and obligations 

of Texaco Inc.; and it especially cannot be judged by the Ecuadorian courts as a result of 

Texpet’s operations in Ecuador. ----------------------------------------------------------------------------- 
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Insofar as the alleged waiver by Texaco Inc. within the lawsuit brought by María Aguinda et al. 

against Texaco Inc. in the Court in New York, Appellants claim the court failed to apply Article 

1577 of the Civil Code, whereby regardless of how general the terms of a contract are, said 

contract is only applicable to the matter of the contract. As was proven in this proceeding, the 

waiver by Texaco Inc., referred only to the class action (homogeneous property rights) and not 

to an action for diffuse and collective rights. The decision contained in the judgment on appeal is 

equal to granting “universal jurisdiction” to Ecuadorian courts. --------------------------------------- 

 

According to ground two there is a failure to apply Articles 162, 163, 240.2, of the Organic 

Code of the Judicial Branch; 24, 59, 344, 346.2, and 352 of the Code of Civil Procedure; and 

76.3 and 76.7(k) of the Constitution and because of the improper application of Articles 10, 11, 

29.1 of the Code of Civil Procedure, all of these precepts related to the jurisdiction of the 

President and of the Sole Division of the Provincial Court of Justice of Sucumbíos. --------------- 

 

Lack of jurisdiction due to the improper extension of jurisdiction by reason of subject matter; the 

competent jurisdiction of the President of the Provincial Court on the basis of subject matter of 

the claim, to hear and decide complaints on environmental reparations, arises from the 

Environmental Management Act, particularly from Article 42 of the aforementioned body of law 

and not from provisions of the Civil Code. ----------------------------------------------------------------- 

 

The Environmental Management Act establishes new subjective rights (in this case the right to 

file actions claiming collective or diffuse rights), defines as unlawful conduct that creates 

environmental liability, offers a new [procedural] path and establishes other jurisdictional 

competencies to hear this type of action; such precepts cannot be a basis rule on the unintentional 

torts of the Civil Code. It is inadmissible for the court to assume jurisdiction on the basis of the 

Environmental Management Act, and to [then] issue its ruling based on Articles 2214, 2229, and 

2236 of the Civil Code, which precepts, as will be proved, are 
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inapplicable. Article 129.9 of the Organic Code of the Judicial Branch is clear when establishing 

that jurisdiction is not extended by reason of subject matter. -------------------------------------------- 

 

The violation of the rules on improper consolidation of actions and a procedural violation were 

determinative in the dispositive part of the judgment: The kind of proceeding used to adjudicate 

unintentional torts regulated by the Civil Code is an ordinary action, and jurisdiction to hear such 

proceedings is granted by Article 395 of the Code of Civil Procedure et seq. and Articles 7, 204.2 

of the Organic Code of the Judicial Branch. Thus, in this case there has been an improper 

consolidation of actions of a different nature under the summary verbal proceeding. For actions 

to be able to be consolidated, three requirements must be met: a) Unity of jurisdiction; b) Unity 

of procedure; and c) Connectivity. None of the requirements are met in this case. ------------------- 

 

The court of appeals, in the judgment on appeal, failed to apply Articles 344, 346, and 1014 of 

the Code of Civil Procedure, which determine the nullity of the proceeding by violation of the 

procedure related to the nature of the matter that is being judged. ------------------------------------- 

 

Lack of jurisdiction of the court by reason of subject matter, by virtue of the provisions of 

Articles 240. 2 and 162 of the Organic Code of the Judicial Branch: Article 240.2 of the Organic 

Code of the Judicial Branch sets forth the principle contained in Ecuadorian procedural law that 

civil courts have residual jurisdiction, and therefore they have jurisdiction to hear all civil 

matters that are not subject to the jurisdiction of a special court. Article 162 of the Organic Code 

of the Judicial Branch establishes the non-extension of jurisdiction by reason of subject matter. 

Thus the jurisdiction of the President of the Provincial Court of Justice is limited to actions 

arising from the Environmental Management Act and he does not  
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have jurisdiction to hear actions derived from the unintentional torts governed by the Civil Code.  

 

By ignoring this evident fact, the judgment in the case failed to apply Articles 240.2 and 162 of 

the Organic Code of the Judicial Branch and also Articles 76.3 and 76.7(k) of the Constitution, 

and 24 of the Code of Civil Procedure, which establish the right of the defendant to be judged by 

a court with jurisdiction. This violation of a material formality common to all trials, necessarily 

leads to the nullity of the proceeding, which should have been declared in accordance with 

Articles 344, 346.2, and 352 of the Code of Civil Procedure. ------------------------------------------ 

 

Lack of jurisdiction of the Deputy Judges of the Provincial Court of Sucumbíos who entered the 

judgment on appeal: The assignment lottery which assigned the Deputy Judges of the Sole 

Division of the Provincial Court of Justice of Sucumbíos who issued the judgment on appeal, is 

null, and this causes the judgment on appeal to be null. -------------------------------------------------- 

 

Illegal naming of [substitute / associate] judges of the court of appeals: The appointment of the 

[substitute / associate] judges who decided the case, and of many of those who preceded them, 

was illegal for two reasons. [Substitute / Associate] judges were appointed who did not meet the 

constitutional and legal requirements to act in such capacities. -----------------------------------------

----------------------------- 

 

The lottery to assign the [substitute / associate] judges was illegal and extemporaneous: The 

drawing used to assign [substitute / associate] judges was illegal and extemporaneous for the 

following reasons: [Substitute / Associate] judges could not have been appointed by lottery 

before (i) the proceeding reached the Sole Division of the Provincial Court of Justice of 

Sucumbíos; (ii) the regular judges assumed jurisdiction over the proceeding; (iii) they recused 

themselves; and (iv) those recusals were legally admitted, as established by the Code of Civil 

Procedure and the Organic Code of the Judicial Branch. -------------------------------------------------

----------------------------------------------- 

 

The fact that the judgment was entered by judges who lacked jurisdiction,   

DEFENDANTS' EXHIBIT DX  8095 
Page 9 of 445



Case No. 174-2012 

10 
CERT. MERRILL VER: JD 

evidently influenced the decision in the case, because it was the [substitute / associate] judges 

without jurisdiction who confirmed the order against Chevron to pay an exorbitant award. The 

Court of Cassation must vacate the proceeding due to the lack of jurisdiction of the [Substitute / 

Associate] Judges Division, because of a failure to apply Articles 76.7(d) and (k), 174, 230.1 of 

the Constitution, Articles 879 and 880 of the Code of Civil Procedure, 344 and 346.2 of that 

same Code, 13, 16, 103.1, 128 of the Organic Code of the Judicial Branch, as of the date on 

which the [substitute / associate] judges assumed jurisdiction to hear this case. ----------------------

--------------------------------------- 

 

Violation of the proper procedure for the ground that is being judged: There is an erroneous 

interpretation of Article 258 of the Code of Civil Procedure, failure to apply the guarantees 

contained in Article 76.3 of the Constitution, Articles 7, 25, 100.1, 123.1, 128.1, 129.2, and 

130.2 of the Organic Code of the Judicial Branch, 117, 119, 345, 352, 836, 837, and 1014 of the 

Code of Civil Procedure. Improper application of Article 424 of the Code of Civil Procedure. ---- 

 

Allowing for a second evidentiary period: The trial Court violated the procedure for the summary 

verbal proceeding by inventing a 45-day period for the parties to submit “legal; briefs” to justify 

“the economic criteria applicable to remediation of environmental damage.” ---------------------- 

 

A judge does not have the authority to establish special terms in trial proceedings; by doing so he 

violated procedure, and therefore the court of appeals, in its decision, according to the provisions 

of Articles 1014 and 345 and 352 of the Code of Civil Procedure, should have vacated the 

proceeding as of the start date of this special term, because of a procedural violation that influenced 

the decision in the case. ---------------------------------------------------------------------------------------- 

 

The judicial inspection process was improperly truncated: Plaintiffs requested   
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judicial inspections to determine the existence of damage at 97 sites that included all types of oil 

facilities; when they realized that the results of the judicial inspections were not in their favor 

they illegally waived the inspection of 64 of the requested and ordered sites, violating the 

principle of commonality of evidence, despite the fact that several of the plaintiffs did not ratify, 

as the judge had ordered, to the plaintiffs’ counsel’s waiver of the judicial inspections, the trial 

judge improperly truncated the gathering of evidence and prevented Chevron from being able to 

prove the material truth, thereby leaving it without defenses. The admission of a waiver made by 

one who was not authorized to do so causes a procedural defect of lack of legal agency, which 

leads to the nullity of the proceeding which has not been declared in the trial court judgment, 

confirmed on appeal, a failure to apply the provisions of Article 346.3 of the Code of Civil 

Procedure, and Article 344 of that same body of laws. --------------------------------------------------- 

 

Even if plaintiffs’ counsel had been authorized to waive the inspections, such waivers could not 

be admitted by the trial judge for the following reasons: The waiver by the plaintiffs undertaking 

the judicial inspections violates the legal concept of the “unity of the evidence” and leads to the 

nullity of the proceeding, Article 199 of the Code of Civil Procedure was not applied. ----------- 

 

A refusal to open the evidentiary period on essential errors. The Court failed to apply Articles 

117, 258, 344, and 1014 of the Code of Civil Procedure. Erred in its interpretation of Article 844 

of the Code of Civil Procedure. Failed to apply Articles 76.7(a), (e), and (h) of the Constitution: 

The trial court did not hear the claims of essential errors made by Chevron regarding certain 

expert witness reports. The refusal of the judge to limit the evidence or to deny the opening of 

the investigation is illegal because it violates the provisions of Article 258 of the Code of Civil 

Procedure. (Failure of application.) It is evident that the trial court erroneously interpreted 

Article 844 of the Code of Civil Procedure. --------------------------------------------------------------- 
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The failure to apply the provision in Article 258 of the Code of Civil Procedure required that the 

court of appeals vacate the proceeding in accordance with the provisions of Articles 344 and 

1014 of the Code of Civil Procedure. ----------------------------------------------------------------------- 

 

The Court failed to apply Articles 1698 and 1699 of the Civil Code in accordance with Articles 

67 and 229 of the Code of Civil Procedure and Article 339 of the Penal Code. Falsification of 

signatures of plaintiffs in the case. It has been shown at trial that at least twenty of the signatures 

of the plaintiffs contained in the brief ratifying the complaint are false. Forging signatures makes 

the action nonexistent and, consequently, the proceeding is null. The court of appeals should 

have vacated the proceeding from the filing of the complaint. ------------------------------------------ 

 

Procedural Fraud: In the judgment, the court of appeals claimed that it did not have jurisdiction 

to hear the illegal actions related to this trial. In response to the request for clarification and 

amplification, the Court illegally tried to change its mind and held that “it has not found any 

reliable evidence of any crime.” ---------------------------------------------------------------------------- 

 

Failure to apply Articles 1, 75, 76, 169, 172, and 174 of the Constitution: By virtue of Articles 1 

and 169 of the Constitution, the State is under an obligation to ensure the correct administration 

of justice for the litigants. These constitutional provisions were not applied in the judgment 

whose cassation is sought. Failure to apply Articles 172 and 174(2) of the Constitution. --------- 

 

Failure to Apply the Articles of the Organic Code of the Judicial Branch: The judgment failed to 

apply Articles 9, 26, 100.1, 100.2, 128, 129.10, 130.1, 130.6, and 148 of the Organic Code of the 

Judicial Branch, which required the judge to protect 
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the integrity and honesty of the proceeding and to punish those who act unfairly or in bad faith. 

 

Impartiality and independence of the judges: The principle of impartiality, set forth in Article 9 

of the Organic Code of the Judicial Branch, which expands on Article 76.7(k) of the 

Constitution, was not applied in this case. ------------------------------------------------------------------ 

 

Falsification of two reports by the expert witness Charles W. Calmbacher: Plaintiffs named 

American Charles W. Calmbacher as an expert witness and presented two of his expert witness 

reports in court. Surprisingly, this expert witness testified before a United States Court that the 

plaintiffs forged his signature. The trial court ignored this accusation with the unproven 

argument that Charles W. Calmbacher had made that statement because he was “upset” with the 

plaintiffs. -------------------------------------------------------------------------------------------------------- 

 

Illegal appointment and actions by the expert witness Richard Cabrera: The evidence of fraud in 

the appointment and actions of Richard Cabrera was so serious that the trial court was left with 

no alternative but to state that the report would not be taken into account; however, the trial court 

based its decision on that report and on others prepared from work that was signed by Richard 

Cabrera. --------------------------------------------------------------------------------------------------------- 

 

The pseudo-decision at trial was not written by the judge who was in charge of the proceeding: 

This illegal act involved the failure to apply the provisions of Articles 75, 76.7(k) of the 

Constitution in accordance with Articles 424 and 11 of the Constitution, as well as Articles 7, 8, 

9, and 15 of the Organic Code of the Judicial Branch and Article 262 of the Code of Civil 

Procedure. ------------------------------------------------------------------------------------------------------- 

 

Fraudulent actions by the attorneys for the plaintiffs: Courts have an obligation to   
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ensure the integrity of proceedings. The dishonest conduct of one of the parties and its attorneys, 

evidenced in the actions that are part of the proceeding resulted in its nullity for failure to apply 

the constitutional principles established in Articles 1, 169, and 172 of the Constitution, and 26, 

100.1, 100.2, 130.1, and 130.6 of the Organic Code of the Judicial Branch. -------------------------- 

 

Constitutional basis for quashing the judgment issued by the court of appeals for procedural 

fraud: Articles 426, 11.1, 11.3, and 11.9 of the Constitution, which appellant claims were not 

applied in the judgment, impose upon all judges, without exception, the duty to guarantee at all 

times that the constitutional rights of the parties are effectively upheld. ------------------------------- 

 

The accusation of fraud is based on the ground two of the Cassation Act, because its purpose is 

not to request the Court to weigh any evidence, but rather to vacate the fraudulent proceeding. 

Constitutional rights to due process have been violated, which requires that the Court vacate the 

proceeding. ----------------------------------------------------------------------------------------------------- 

 

3.2 According to the ground one set forth in Article 3 of the Cassation Act, defendant 

indicates that there is: A violation of legal and constitutional rules in the judgment as a result of 

disregarding the defense of extinguishment of obligations by settlement, asserted by Chevron in 

the response to the complaint. Extinguishment of obligations by settlement. Res Judicata. Failure 

to apply Articles 1 of the Constitution, 7.18, 1576 and 1580, 1583.4, 2348, and 2362 of the Civil 

Code, 297 of the Code of Civil Procedure, and 75 of the Administrative Legal Statute of the 

Executive Branch: Among the exceptions averred, Chevron expressly asserted the subsidiary 

exception of extinguishment of obligations by settlement, which had the effect of res judicata, 

based on the settlement 
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agreements and releases signed by Texaco Petroleum Company (TexPet) and the Government, 

municipalities, and regional governments having jurisdiction in the concession area, which put 

an end to all possible environmental disputes derived from Texpet’s operations in Ecuador. ------ 

 

However, confirming the aforementioned in the decision of the trial court, the court of appeals 

analyzed the defense of res judicata from the point of view of whether or not the settlements 

constitute “government acts” and concluded that because they are not they do not have an effect 

erga omnes, and were effective as to the signing parties, that is to say the Government, 

Petroecuador, and TexPet, and did not cover the plaintiffs who would be third parties, outside the 

scope of such settlements. ------------------------------------------------------------------------------------- 

 

The trial Court’s judgment, affirmed on appeal, failed to apply Articles 1583.4, 2348, and 2362 

of the Civil Code and Article 297 of the code of Civil Procedure. The failure to apply these 

Articles led to rejecting the exception of extinguishment of the obligation by settlement, which 

had res judicata effects, asserted in the response to the complaint, and a ruling adverse to 

Chevron. -------------------------------------------------------------------------------------------------------- 

 

The trial Court’s judgment, affirmed on appeal, also erroneously interprets the settlement 

agreements by failing to apply the provisions of Articles 1576 and 1580 of the Civil Code, which 

failure to apply is expressly claimed in the judgment. ---------------------------------------------------- 

 

The court of appeals did not apply the rule of Article 1 of the Constitution which establishes that 

the State acts on behalf of the people, as well as the provisions of Articles 7.18, 1576, and 1580 

of the Civil Code related to rules applicable to contracts, and Article 75 of the Administrative 

and Legal Statute of the Executive Branch. ---------------------------------------------------------------- 
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Settlement as a way to extinguish obligations and their res judicata effect: Article 1583 of the 

Ecuadorian Civil Code lists the ways to extinguish obligations and settlement is included among 

them. ------------------------------------------------------------------------------------------------------------- 

 

Article 2362 of the Civil Code dictates that settlement agreements have res judicata effect. It is 

legally impermissible for a subsequent case to succeed if, it has, as happens in this case: (i) the 

same parties; (ii) the same legal and factual reasons (or causa petendi); and (iii) the same 

purpose. ---------------------------------------------------------------------------------------------------------- 

 

The causa petendi: The factual background and legal bases of the claims are identical in the 

settlement agreements and this case. The Settlement Agreements claimed the same diffuse and 

collective rights that are covered by this action, and by virtue thereof the complaint must be 

dismissed in application of the principle of res judicata and the effect erga omnes that exists as 

to the settlement. ---------------------------------------------------------------------------------------------- 

 

Subjective identity as a requirement for the existence of a res judicata: The party who brings the 

proceeding, the one having legal standing, should not be considered for purposes of res judicata; 

rather it is the person having the rights that are in dispute. The rights holder is the same in the 

case of the settlement agreements and the Lago Agrio complaint. -------------------------------------- 

 

(a) The first group of claimants: The Governments, municipalities, and regional entities: The 

Government, the municipalities, and regional entities with jurisdiction in the concession area, 

filed claims for environmental damages that would have occurred in such area as a result of oil 

operations by the Cepe-Texaco Consortium, in which TexPet had a minority interest, these 

claims were brought against TexPet. ---------------------------------------------------------------------- 

  

DEFENDANTS' EXHIBIT DX  8095 
Page 16 of 445



Case No. 174-2012 

17 
CERT. MERRILL VER: JD 

Both the government and the municipalities and regional entities acted in their capacities as 

representatives of the citizens and with the authority granted to them by the Constitution and the 

laws to protect the rights of citizens to an uncontaminated environment. ------------------------------ 

 

On September 30, 1998, after the Ecuadorian State confirmed that TexPet fulfilled the 

obligations assumed and, in particular, its obligations to restore and remediate the environment 

under the agreed terms, which included carrying out its community and socio-environmental 

obligations, the Government, Petroecuador, and Texpet signed the Final document of release 

from obligations, liabilities, and litigation. ----------------------------------------------------------------- 

 

It is evident that in all of these settlement agreements the government was defending and 

vindicating collective rights of the people in general and of the inhabitants of the concession area 

in particular. --------------------------------------------------------------------------------------------------- 

 

Beyond signing the 1995 Settlement Agreement with the Central Government, TexPet signed 

settlement agreements with the Prefecture of Sucumbíos and all of the municipalities with 

jurisdiction in the concession area, to wit with the Municipalities of Joya de los Sachas, 

Francisco de Orellana, Lago Agrio, and Shushufindi. The purpose of these settlement agreements 

was the reparation of “possible damage caused to the environment as a result of the work that 

TexPet performed in that jurisdiction.” --------------------------------------------------------------------- 

 

(b) The second group of claimants: The plaintiffs in this case: It is clear that this proceeding 

is not related to the individual rights of the 48 plaintiffs, but rather to diffuse and collective 

rights. They claim, on behalf of the communities that they state they belong to, the restoration of 

the environment as was done by the government, the municipalities, and the regional entities 

with whom the aforementioned settlements  
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were signed. As was established, in both instances the party with standing in the case is the same, 

and therefore the exception of res judicata applies. ----------------------------------------------------- 

 

The purpose of the settlement and the res judicata: According to the non-applied Article 2348 of 

the Civil Code, the purpose of a settlement agreement is to terminate outstanding litigation or to 

avoid possible litigation. The purpose of the settlement documents signed by TexPet and the 

different organs of the Ecuadorian State was precisely to extinguish any liability by TexPet and 

to terminate the litigation commenced, as well as to avoid or circumvent possible litigation 

derived from the possible environmental damage derived from the oil operations of the Cepe-

Texaco Consortium. The only claims that persisted after the settlements that could be made are 

claims for individual rights of the citizens such as personal injuries. ---------------------------------- 

 

Rejecting the defense of extinguishment of obligation by settlement and res judicata also 

constitutes a violation of Articles 76.7 (i) and 82 of the Constitution of the Republic in 

accordance with Article 424 of the Constitution. The judgment, in denying the defense of res 

judicata, failed to apply Article 424 of the Constitution. The judgment did not apply Article 76.7 

(i) of the Constitution, which addresses the Latin rule “non bis in diem” (double jeopardy). The 

failure to apply this constitutional protection resulted in orders for payment to be made twice for 

the same cause and subject matter. -------------------------------------------------------------------------- 

 

In addition, violations of the articles that would cause the settlements signed by Texpet to have 

the effect of a res judicata caused the court of appeals to violate and fail to apply Article 82 of 

the Constitution which upholds the principle of legal certainty. ----------------------------------------- 
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Lack of a Legitimate Opposing Party that should have prevented the court from deciding the 

case on the merits: Chevron asserted as a subsidiary defense the lack of a legitimate opponent. 

This exception is based on two facts: (1) The defendant should have been the State and 

Petroecuador because since they released TexPet and all the entities related to it from liability, 

the State and Petroecuador expressly assumed all liability and obligations to remediate any 

environmental condition in the area of the old concession resulting from the operations of the 

Consortium; and, (2) The defendant should have been Petroecuador because given the nature of 

the contingent damages claimed in the action, that company is liable for the consequences of oil 

production and the resulting environmental effects starting in 1990. ----------------------------------- 

 

Violation of the legal and constitutional norms as a result of the retroactive application of the 

Environmental Management Act. a. Improper application of Article 43 of the Environmental 

Management Act in accordance with the failure to apply Articles 76.3 and 82 of the Constitution 

in accordance with Article 424 of the same and the failure to apply Article 7.1 of the Civil Code 

through an improper application of the exception contained in Article 7.20 of the Civil Code: 

The decision on appeal upheld the trial Court decision which, notwithstanding any false 

statement, was adverse to Chevron, and based on Article 43 of the Environmental Management 

Act. --------------------------------------------------------------------------------------------------------------- 

 

The retroactive application of Article 43 of the Environmental Management Act to find Chevron 

liable for events that occurred many years before that law took effect, requires the National Court 

of Justice vacate the judgment due to the failure to apply the general rule of no ex-post facto 

application of laws provided for in the Constitution and in Article 7.1 of the Civil Code, norms 

which were not applied due to an improper application of rule 20 of that same Article. ------------ 

 

Causes of action existing prior to 1990: As shown in the record, and as can 
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be seen from the history of Ecuadorian law through June 30, 1990, when TexPet operated the 

concession, the following was the legal regime applicable to causes of action for environmental 

damages: -------------------------------------------------------------------------------------------------------- 

 

Individual complaints for personal injuries or property damage: Article 2214 of the Civil Code 

provided for, as it still does, the right to individually demand compensation from one “who has 

committed an intentional or unintentional tort that has caused damage to another.” In these 

cases a plaintiff must argue and prove the existence of damage to his person or property, as well 

as a causal relationship between the damage in question and the illegal action or omission 

attributable to the plaintiff. In this case, the complaint could not have been filed for the alleged 

collective damage based on Article 2214 because none of the plaintiffs claimed or proved that 

they suffered individual damages. --------------------------------------------------------------------------- 

 

Claims by private parties against the State for alleged environmental violations: During the time 

when TexPet operated the concession and until long after it ceased being the operator, the State 

was the one that had the authority and the duty to demand reparations and to adopt other 

measures in response to environmental damages different from the particular ones of for 

individuals. ---------------------------------------------------------------------------------------------------- 

 

Complaint by private parties requiring the intervention of the authority to eliminate an imminent 

threat of damage against indeterminate people: Article 2236 of the Civil Code, which is 

preventive and not remedial in nature, provides citizens a “popular-action lawsuit” to obtain a 

judicial decision that orders the elimination of such threats. Unquestionably, this Article is 

applicable to “contingent” damages, that is, damages that have not yet occurred but that might 

occur. What is sought through this type of action is to prevent the damage from occurring. -------- 

 

Rights and causes of action granted to citizens after 1990: In 1998 
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Ecuador adopted a new Constitution, Articles 23 and 86 of this New Constitution, on which the 

plaintiffs based their claim, like the prior Constitution, granted citizens the right to live in a clean 

environment and assigned the State the obligation to “protect” this right. ----------------------------- 

 

This Constitution instructs that a law be passed that recognized for the first time direct cause of 

action by private parties to protect the environment. The adoption of the Environmental 

Management Act, only as late as 1999, introduced material changes to environmental law and, 

among others, granted citizens the right to sue directly, in the common courts of law, in order to 

repair collective and diffuse environmental rights. The application of this law for the purpose of 

adjudicating acts derived from Texpet’s operations which ended in 1990, is inadmissible. --------- 

 

The basic changes incorporated into Ecuadorian law by the Environmental Management Act: 

Given that there were no prior legal provisions that granted the right to file a claim equivalent to 

the one in this case, Article 43 of the Environmental Management Act introduced a material 

change into Ecuadorian law. ---------------------------------------------------------------------------------- 

 

It is unquestionable that the plaintiffs’ claim for compensation in Chapter VI of their complaint 

was inadmissible under the legal rules in effect when Texpet operated the concession. ------------ 

 

By having retroactively applied the Environmental Management Act, the judgment does not 

uphold the constitutional protections and guarantees against laws being applied ex-post facto. 

The retroactive application of the Environmental Management Act implies a failure to apply, in 

the judgment, the provisions of Articles 76.3 and 82 of the Constitution in accordance with 

Article 424 of that same Constitution. --------------------------------------------------------------------- 
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Failure to apply Article 7.1 of the Civil Code through an improper application of the exception 

provided in Article 7.20 of that same Civil Code: One of the exceptions to the principle of no ex-

post facto application of the law is that indicated in Article 7.20, which was improperly applied 

by the court of appeals. --------------------------------------------------------------------------------------- 

 

The decision violates legal and constitutional provisions and case law precedents by ordering 

the payment of punitive damages. Failure to apply Articles 76.3, 82, and 226 of the Constitution 

in accordance with Article 424 ibid: Courts cannot impose sanctions or penalties that are not 

provided for by law; by imposing a sanction not set forth in law the decision on appeal violated 

several Articles of the Constitution. Indeed, Article 226, which contains the principle that laws 

which did not exist at the time an act was committed cannot be applied to such acts, Article 76.3, 

which establishes that no one can be judged or punished for an act or omission which “at the 

time it was committed was not defined in the law as illegal” and Article 82 which institutes legal 

certainty, were violated as they were not applied. Failure to apply these Articles of the 

Constitution in accordance with Article 424, of that same body of law, which contains the 

principle of constitutional supremacy and the invalidity of precepts or acts that contradict it, 

mean that the decision appealed lacks legal effectiveness, and therefore must be vacated.-------- 

 

Nor does Ecuadorian law authorize a judge to condition the payment of a punitive penalty on 

whether the alleged tortfeasor publicly apologizes. ------------------------------------------------------ 

 

Failure to apply the precepts of Articles 274 of the Code of Civil Procedure 25 and 129.2 of the 

Organic Code of the Judicial Branch: By having ordered Chevron to pay punitive damages not 

provided for under Ecuadorian laws on damages, the judgment failed to apply Articles 274 of the 

Civil Code and 25 and 129.2 of the Organic Code of the Judicial Branch. -------------------------- 
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Improper application of Article 18 of the Civil Code: The lower-court judge improperly applied 

Article 18.7 of the Civil Code as a basis on which he ordered the payment of punitive damages, 

by holding that in the absence of a law, the principles of universal law, among others, would be 

applied. In this case, the Ecuadorian legal system has a complete and well-prepared system for 

curing damages and therefore the hypothesis of Article 18.7 which is the lack of a law, does not 

apply. ------------------------------------------------------------------------------------------------------------ 

 

The civil liability regime in Ecuador recognizes actual damages [damnum emergens], lost profits, 

and damages for noneconomic harm. Punitive damages are not a category of damages recognized 

in the civil liability regime in the Republic of Ecuador as established in Article 1572 of our Civil 

Code. ------------------------------------------------------------------------------------------------------------ 

 

Failure to apply mandatory case law precedents: Pursuant to Article 14 (sic) of the Cassation 

Act, decisions that are reiterated three times must be followed. The Supreme Court of Justice, 

today the National Court of Justice, has decided on the nature of damages under the laws of 

Ecuador and in particular on the nonexistence of punitive damages. ----------------------------------- 

 

The imposition of a penalty for punitive damages constitutes a violation of the universal 

principle of law of “non bis in idem,” provided for in Article 76.7 (i) of the Constitution of the 

Republic: In this case, claiming alleged bad faith and frivolousness on the part of Chevron in the 

proceeding, the judgment imposed three punishments. Payment of punitive damages, which were 

not requested initially and are not recognized in the Ecuadorian legal system; payment of 

procedural costs; and the order to pay damages and losses pursuant to Article 148 of the Organic 

Code of the Judicial Branch. ---------------------------------------------------------------------------------- 

 

Improper application of Articles 2214 and 2229 of the Civil Code to order Chevron to pay 

compensation for a violation of diffuse, collective rights to the environment 
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caused by alleged culpable conduct on its part: The judgment applies the provisions of Article 

2214 of the Civil Code in order to obligated the constituent the obligation to remediate the 

environment allegedly affected by the oil operations in the concession area. Given that, formally, 

neither the trial judge nor the court of appeals could base their decisions on Article 43 of the 

Environmental Management Act; they instead sought to use the source to order Chevron to pay 

for alleged environmental damage caused in the concession area in Articles 2214 and 2229 of the 

Civil Code. ---------------------------------------------------------------------------------------------------- 

 

For the purposes of the violation claimed through the ground one of Article 3 of the Cassation 

Act which, given this is a dispute for environmental damages related to diffuse and collective 

rights, the judgment improperly applied Articles 2214 and 2229 of the Civil Code.---------------- 

 

There is no legal precept that allows for legal standing to be extended in the case in order to 

apply Articles 2214 and 2229 of the Civil Code, for collective and diffuse interests. The 

improper application of these Articles has caused serious harm to Chevron. With these precepts, 

improperly applied, it has been ordered to pay huge amounts of money. ----------------------------- 

 

Improper application of a strict liability regime; nonexistence of the requirements established in 

the law and mandatory case law precedent for the existence of tort liability: The strict liability 

regime is an exception; as a result it can only be applied when it is expressly provided for by law.  

 

The mandatory case law precedents clearly and categorically establish the requirements for tort 

civil liability, that is to say those elements 
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without which the obligation to remediate do not arise. Those requirements are: The illegal act, 

fault, damage, and the causal relationship. Only when all of these elements occur are there civil 

liability and the consequent right of the victim to be compensated. Stated otherwise, it is enough 

for one of those assumptions not to be present for the obligation to remediate to disappear. ------- 

 

Nonexistence of fault or malice in relation to the alleged illegal acts: The operations were 

performed jointly with Corporación Estatal Petrolera Ecuatoriana, CEPE, (later Petroecuador). 

Upon termination of TexPet’s operations the State performed an environmental audit of the 

concession area, it obligated TexPet to perform environmental remediation, it approved that 

remediation, and it released Texpet from all environmental liability, the State itself assuming 

liability for the environmental condition of the area of the former concession. It is inadmissible 

for a judge, several decades after the end of those operations, to proceed to revise them and to 

punish the minority partner in the consortium which is the one that operated it. --------------------- 

 

The legal rules, which were not applied, and which the judgment now seeks to find TexPet’s 

fault are inapplicable to the case, therefore the judgment contains an improper application of the 

aforementioned legal precepts, which proves that it did not comply with the presumption of fault 

required by Articles 2214 and 2229. ------------------------------------------------------------------------ 

 

Nonexistence of a causal relationship. Failure to apply Article 1574 of the Civil Code and the 

case law precedents regarding the causal relationship: Causal relationship is one of the 

requirements for the application of Articles 2214 and 2229, as has been established by 

mandatory precedent, the nonexistence of a causal relationship constitutes a direct violation of 

Article 1574 of the Civil Code, which was not applied. -------------------------------------------------- 

 

Indeed, the trial court judgment claimed to adopt the “theory of sufficient urgency” 
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which it used, not as a theory, but rather as a justification to erroneously conclude that the court 

could proceed with complete discretion, “…resulting in the total disregard for all general rules 

and trust in the discretionary power of the judge.” The actual theory of causation established in 

the law of Ecuador is much more modest: There must be a direct and necessary relationship 

between the act and the damage. ----------------------------------------------------------------------------- 

 

The trial court decision, upheld on appeal did not apply Article 1574 of the Civil Code which 

requires that damages must be an immediate or direct consequence of the conduct of the agent. 

By establishing the causal relationship between the oil operations, the pollution and the damage 

to health, the decision forgets that the one who exploited oil in the concession area over the past 

twenty years was Petroecuador. ------------------------------------------------------------------------------ 

 

Nonexistence of the damage: With regard to the last requirement, for there to be civil liability, 

that are damages that may be proved, it is evident that this was not proven in the trial in 

accordance with the law. According to the procedure for cassation, legal violations concerning 

the weighing of the evidence of damage and the arbitrariness of amounts will be attacked 

through other causes of action. ------------------------------------------------------------------------------- 

 

Failure to apply Article 2235 of the Civil Code: The judgment on appeal rejects the subsidiary 

defense of prescription asserted by Chevron based on Article 2235 of the Civil Code, 

establishing a prescription period for actions for damages resulting from tort liability. ------------- 

 

Improper application of Article 2236 of the Civil Code: According to its text itself, this Article is 

applicable only in regard to “contingent” damages, that is, damages that have not yet occurred 

but that might occur, this in the natural and obvious sense of the verb “to threaten” employed in 

that precept, that is, [to] “give indications that something bad or disagreeable is imminent,” 

therefore, the only defendant possible is the person who might interrupt the threat or 
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Threat or contingency and who does not do so because of negligence. That is to say, this ground 

is not proper with respect to alleged damages or consummated acts, because the cause is 

protective, not compensatory; that is to say, this Article is only applicable to prevent damage that 

has not occurred, but that might occur in the future. It does not seek to compensation. ----------- 

 

The popular-action suit described in Article 2236 of the Civil Code must be filed against the 

actual violator who is the source of the damage [sic] that threatens to produce the damage. ------- 

 

3.3 According to ground three of Article 3 of the Cassation Act, the appellant must indicate: 

Grounds for each and every one of these violations and how each one of them affected the 

decision. a. Failure to apply precepts related to the weighing of evidence contained in Article 

76.4 of the Constitution, of Articles 117 and 836 of the Code of Civil Procedure, and Article 19 

of the Organic Code of the Judicial Branch, which have led to the improper application of 

Articles 2214, 2229, and 2236 of the Civil Code: --------------------------------------------------------- 

 

The admission of illegally admitted evidence that was not requested, produced, or evaluated 

according to the Constitution and the law: The trial judge stated that he relied on the interviews 

made during the course of the judicial inspections, despite the fact that he himself acknowledges 

that they do not meet the legal requirements that the law sets forth for testimony, because he says 

he became convinced that those people were telling the truth because of the coincidence of their 

statements. It is appropriate to note that the judge who wrote the decision was not present at any 

of the judicial inspections, nor, therefore, could he interview the witnesses presented by the 

plaintiffs, and therefore he could only make an evaluation of their statements by reading the 

reports. Therefore, when weighing those statements the principle that the judge who weighs the 

evidence must receive it directly and immediately has failed, and therefore the judge did not 

comply with the provisions of 
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Article 19 of the Organic Code of the Judicial Branch. -------------------------------------------------- 

 

The illegal admission of this evidence led the trial court to find against Chevron by improperly 

applying the provision of unintentional tort contained in Articles 2214, 2229, and 2236 of the 

Civil Code, which was confirmed by the court of appeals. --------------------------------------------- 

 

(a)  Illegal admission of “evidence” incorporated through misnamed “Memoranda of Law”: 

Through an order of August 2, 2010, at 9:00 a.m., the trial judge asked the parties to submit what 

he called “memoranda of law” to justify the “economic criteria applicable to remediate the 

environmental damage.” -------------------------------------------------------------------------------------- 

 

On September 16, 2010, at 5:15 p.m., plaintiffs submitted reports from six foreign “specialists” 

contracted by them, who indicated the existence of alleged damages and amounts for 

remediation. Those “specialists” were not appointed as expert witnesses in the trial and 

therefore, according to the Constitution and the laws of Ecuador, their opinions do not constitute 

expert witness reports. ----------------------------------------------------------------------------------------- 

 

The weight the trial judge gave the “memoranda of law,” affirmed by the court of appeals, as if it 

were technical evidence duly requested, ordered, and heard in this trial, which is absolutely 

illegal and arbitrary. ------------------------------------------------------------------------------------------- 

 

The nature of the “memoranda of law” submitted on September 16, 2010, at 5:15 p.m. and the 

weighing thereof in the judgments entered in this proceeding: Beyond the digressions of the trial 

judge regarding the nature of the reports of the “specialists” contracted by the plaintiffs, it is 

clear that those reports cannot be weighed as evidence or serve as the basis for the claims of the 

  

DEFENDANTS' EXHIBIT DX  8095 
Page 28 of 445



Case No. 174-2012 

29 
CERT. MERRILL VER: JD 

plaintiffs. ------------------------------------------------------------------------------------------------------ 

 

By having decided based on information contained in the misnamed “memoranda of law” 

introduced extemporaneously in the trial court judgment affirmed on appeal, the following legal 

precepts were not applied: (i) Article 251 of the Code of Civil Procedure, related to the honor 

and probity of expert witnesses, as well as knowledge of the matters regarding which they will 

testify, which obviously must be established within the proceeding; (ii) Article 252 of the Code 

of Civil Procedure which orders that the judge is the one who must name the expert witness from 

among those who are registered as such; (ii) Article 253 of that same Code which orders that 

expert witnesses must be sworn in before the judge; (iv) Article 256 ibid., which orders that 

expert witnesses must swear to perform their positions faithfully and legally; (v) Article 262 

ibid., which would allow [the judge ] to name a new expert witnesses if he did not find sufficient 

clarity in the reports presented; (v) Article 119 ibid., which orders that all evidence must be 

evaluated after having notified the opposing party; (vi) Article 76.7 (h) of the Constitution which 

grants the right to contradict the opponent’s evidence; and (vii) Article 258 of the Code of Civil 

Procedure which allows for an application to be made to declare an essential error. --------------- 

 

With the contrived argument that the memoranda are “opinions of a party,” the Court violated 

provisions of Articles 76.4 of the Constitution, 117 and 121 of the Code of Civil Procedure, and 

19 of the Organic Code of the Judicial Branch which obligates judges to decide on the merits of 

evidence requested, ordered, and evaluated pursuant to the law. Thus Article [s] 2214, 2229 and 

2236 of the Civil Code were improperly applied to find against Chevron, because if those 

memoranda did not exist it would not have been possible to attribute liability to Chevron for the 

damages that are asserted in the complaint and to determine the amount of the remediation.------- 

 

(ii) On basing the judgment on the misnamed “memoranda of law”: 
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The decision by the trial judge is self-contradictory, on one hand the court says it did not 

consider the memoranda of law and on the other it says that they only served as “information.” -- 

 

If the reports from the “specialists” contracted by the plaintiffs did not exist, the trial judge 

would not have had any basis for making a “monetary valuation” of the amounts that he ordered 

Chevron to pay; therefore, the conclusion that trial court did not consider or weigh the opinions 

of those experts is false. --------------------------------------------------------------------------------------- 

 

The admission of such reports in the trial Court’s judgment, affirmed on appeal, constitutes a 

violation because of a failure to apply the provisions regarding the weighing of evidence 

contained in Articles 76.4 of the Constitution, 19 of the Organic Code of the Judicial Branch, 

Articles 117 and 121 of the Code of Civil Procedure whereby only evidence that is duly admitted 

may be considered as a basis for judgment. Therefore Article [s] 2214, 2229 and 2236 of the 

Civil Code were improperly applied in the ruling against Chevron, because if those memoranda 

did not exist, it would have not been possible to attribute liability to Chevron for the damages 

that are claimed in the complaint and to determine the amount of the remediation. ----------------- 

 

The judgment on appeal, by proving that the trial court considered and relied on the memoranda 

by the experts contracted by the plaintiffs to establish the amount of the adverse judgment, 

should have accepted the motion for appeal and dismissed the complaint for lack of evidence. 

The rules regarding the weighing of evidence were violated by engaging in that omission, which 

in turn served as a basis for the judgment to improperly apply the provisions of Articles 2214, 

2229, and 2236 of the Civil Code to find against Chevron. Improper weighing of information 

was not legally introduced into the proceeding: The “totality” of evidence that led the appeals 

court to 
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conclude that the trial court’s unlawful reliance on evidence improperly incorporated into the 

proceeding, led to the conclusion that a fraudulent merger had occurred between Chevron, and 

Texaco Inc., aimed at “defrauding” the plaintiffs, and led the judge to improperly apply the 

theory of the “Piercing of the Corporate Veil” and ordered Chevron to pay an enormous sum by 

erroneously applying Articles 2214 and 2236 of the Civil Code. --------------------------------------- 

 

Interviews admitted as evidence: It is inadmissible that interviews replace evidence on damage to 

health that should have been submitted by means of medical and scientific reports issued by 

expert witnesses named by the court, and which, if applicable, would have actually and 

effectively proven the health damages that the residents may have suffered. There is no evidence 

in the proceeding that proves that statement. In the case of judicial inspections the judge can 

receive statements from those witnesses who must testify under oath, provided that the testimony 

has been requested within the evidence period, with notification to the opposing party, as ordered 

by Article 244 of the same Code of Civil Procedure. ----------------------------------------------------- 

 

Therefore, the judgment appealed contains an erroneous interpretation of Article 245 of the Code 

of Civil Procedure, and fails to apply Articles 230 and 244 of that same body of law that 

ultimately caused the erroneous application of Articles 2214 and 2236 of the Civil Code to order 

Chevron to pay a multibillion dollar award. -------------------------------------------------------------- 

 

Surveys which were improperly admitted as evidence and public information which was 

unlawfully not admitted: The trial judge relied on “surveys” that do not constitute evidence and 

disregarded official statistics prepared by the Ecuadorian state that were legally submitted in the 

proceeding, within the evidence period and with notice to the opposing party. By doing so, the 

trial judge failed to apply the provisions of Articles 76.4 of the 
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Constitution, 19 of the Organic Code of the Judicial Branch, and 117 of the Code of Civil 

Procedure, which were decisive factors for the trial judge to have reached the conclusion that 

there in fact was an excess of deaths from cancer, and which in turn led to the erroneous 

application of Articles 2214 and 2236 of the Civil Code, ordering Chevron to pay $800 million 

for a health plan. ----------------------------------------------------------------------------------------------- 

 

Illegal reliance on reports prepared by Roberto Bejarano and Monserrat Bejarano. The trial 

court relied on a report paid for by the plaintiffs that was prepared by Roberto Bejarano and 

Monserrat Bejarano, titled, “Study to determine the scope of the effects of the pollution in the 

wells and stations drilled prior to 1990 in the Lago Agrio, Dureno, Atacapi, Guanta, 

Shushufindi, Sacha, Yuca, and Conanaco fields,” which gives a tendentious description of the 

state and conditions of the sites. ------------------------------------------------------------------------------ 

 

The trial court considered and relied on this study and reached the conclusion that [the report] 

supposedly proved the negative impacts on the health of the population. The admission of this 

report as a basis for the judgment constitutes a failure to apply Articles 76.4 of the Constitution, 

117 of the Code of Civil Procedure, and 19 of the Organic Code of the Judicial Branch, which 

led to the erroneous application of Articles 2214 and 2236 of the Civil Code, as a basis for 

ordering Chevron to pay an multibillion dollar award. --------------------------------------------------- 

 

Erroneous interpretation of legal precepts applicable to the weighing of evidence: Erroneous 

interpretation of Article 115 of the Code of Civil Procedure, in the part related to the concept of 

sound judgment, and the failure to apply the principle of weighing of the evidence as a whole 

present in that same Article 115. The trial judge erroneously interpreted the principle of sound 

judgment which is an objective principle and 
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also disregarded the rules of logic, of correct understanding, and the maxims of experience. 

Under the heading of sound judgment the trial judge arbitrarily applied his free discretion to 

justify the fallacious conclusions reached through absurd elaborations and constructions. The 

judgment on appeal, from which I appeal for cassation, not only confirms such a decision but 

also states that in the weighing of the evidence performed by the lower court, “nothing is 

arbitrary.” ----------------------------------------------------------------------------------------------------- 

 

An absurd weighing of the evidence by virtue of the fact that the trial court concluded that there 

had been a merger between Chevron and Texaco Inc.: The conclusion that there had been a 

merger between Chevron and Texaco Inc., both in the judgment by the trial court and by the 

judgment of the court of appeals is illogical and contrary to reality. It comes from an erroneous 

and arbitrary analysis of the evidence that violates the principle of sound judgment, by 

erroneously interpreting, in this section, Article 115 of the Code of Civil Procedure. -------------- 

 

The use of the report by the expert witness Richard Cabrera as a basis for the judgment violates 

the principle of sound judgment: The trial court’s judgment stated that it did not evaluate the 

fraudulent report by expert witness Cabrera, yet a review of the decision and the proceedings 

proves that it directly and indirectly, did use that report as a basis for the decision. This is 

contrary to sound judgment and contrary to logic since the decision both states that it is not 

applying certain evidence and then bases the decision on it. By applying the Barnthouse opinion, 

the judge applied the Cabrera report. ---------------------------------------------------------------------- 

 

In conclusion, when the judge applied the Cabrera report, which he said he did not apply, he 

violated the principle of sound judgment imposed by [sic] 115 of the Code of Civil Procedure 

and based on that violation, the decision on appeal establishes damages on the basis of an 

erroneous application of Articles 2214 and 2236 of the Civil Code. ------------------------------------ 
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The principle of sound judgment in the evaluation of the expert witness reports of experts 

appointed by the trial court. Erroneous interpretation of the principle of sound judgment: The 

trial court assuming for itself a technical position, foreign to its role, assumes the position of 

expert witness, becoming a scientific expert on chemistry, the environment, medicine, and public 

health, to decide matters that were not clearly resolved in the reports of the true experts, instead 

of proceeding according to law and naming new expert witnesses. That is to say, the argument 

stated by the trial court in the judgment, that the experts do not trusted by the Court but that he is 

not going to name new experts because they might confuse him and that he, a layman in 

environmental matters, will analyze the technical data that appear in the reports whose technical 

conclusions he dismisses. ------------------------------------------------------------------------------------- 

 

(d) Lack of technical knowledge to do an adequate weighing and assessment of the technical 

evidence by the court of appeals. A review of the ruling in the appeals court judgment illustrates 

the problems that arise when judges, who do not have knowledge of scientific matters, arbitrarily 

try to evaluate technical evidence. --------------------------------------------------------------------------- 

 

The failure to consider and weigh the evidence requested by Chevron and legally submitted 

during the course of the proceeding. Failure to apply Articles 115 of the Code of Civil Procedure 

regarding weighing all the evidence presented as a whole and of 117 of that same body of law 

and the failure to apply Article 19 of the Organic Code of the Judicial Branch, insofar as the 

need to consider evidence duly admitted: Both the trial court’s judgment and court of appeals’ 

judgment disregard a large part of the evidence requested by Chevron, duly admitted in the 

proceeding, was not considered or evaluated. The evidence that was disregarded positively 

proved Chevron’s claims. Failure to consider this evidence constitutes a clear violation of 

Articles 115 and 117 of the Code of Civil Procedure, and 19 of the Organic Code of the Judicial 

Branch. ---------------------------------------------------------------------------------------------------------- 
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Estimate of damages. The estimate of damages made by the Trial Court, and confirmed in the 

judgment now on appeal is arbitrary and therefore implies a violation for failure to apply Article 

115 of the Code of Civil Procedure which imposes upon the court the obligation to weigh the 

evidence logically, consistently, and reasonably: There is no way to establish, in the proceeding, 

how the court managed to determine the amounts that it orders Chevron to pay; they are arbitrary 

determinations by the judge. As shall be seen below, sometimes the judgment just doesn’t state 

how it arrived at certain amounts to determine the award; in other cases it applies standards not 

established in the law; whereas in others still the reasoning is simply arbitrary or based on 

nonexistent or invalid information, as we shall prove below: ------------------------------------------ 

 

(a) Soil remediation: The judgment orders Chevron to pay $5.396 billion to remediate the 

soil; that amount is not supported by any legitimate evidence whatsoever and is completely 

improbable. ---------------------------------------------------------------------------------------------------- 

 

The trial judgment, affirmed on appeal, applies different (and exceedingly stricter) remediation 

standards to Chevron than those employed by Petroecuador or other operators such as Río Napo 

(PDVSA) or Petroecuador’s remediation contractors. Such an imposition is arbitrary: Judges do 

not have the authority to establish standards other than those set by the specialized state 

environmental protection agency. Therefore, because it ruled in opposition to such standards it 

operated illegally and arbitrarily, and therefore the judgment must be vacated. --------------------- 

 

The judgment is arbitrary in that it imposes remediation costs exceedingly greater than those set 

by decisions of the competent official agencies, and therefore the judgment must be vacated 

because it weighs the evidence arbitrarily in violation of Article 115 of the Code of Civil 

Procedure, which led to the erroneous application of Articles 
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2214, 2229, and 2236 of the Civil Code. ----------------------------------------------------------------- 

 

(b) Remediation of groundwater: The trial judgment, affirmed on appeal, orders Chevron to 

pay compensation of $600 million to remediate groundwater. As with the figure for remediating 

the soil. There is no evidence in the record that supports this figure. ---------------------------------- 

 

How the trial judge calculated the amount is particularly arbitrary. The judgment states that the 

figure of $600 million “is below average according to the financial criteria estimated by 

Douglas C. Allen.” Allen is one of the experts who used the Cabrera work as his basis and whose 

opinion was submitted as a memorandum of law by the plaintiffs on September 16, a report 

about which the judge himself indicated “is in no way mandatory or binding on this Court, but 

rather a mere reference that is not accepted,” but in any case, he applied it. The judgment does 

not state what logical or rational basis the Court used to determine that $600 million would be 

the amount for remediating damage to groundwater. Purely arbitrary. -------------------------------- 

 

(c) Flora and fauna: As with all of the alleged environmental damage attributed to TexPet, 

in reality they are the result of the performance of the lawful activities that the Consortium was 

obligated to perform according to the concession agreement. To deem that environmental impact 

as damage is erroneous because damage only comes from an illegal activity. The imposition of 

compensation of “at least” $200 million for a program to restore the flora, fauna, and aquatic life 

“for at least 20 years” is based on nothing beyond the simple statement that “it is evident that the 

original flora and fauna will not recover by themselves. However, the trial judgment, affirmed on 

appeal, does not cite any evidence that proves any impact whatsoever on the flora or fauna due to 

operations of the Consortium. The only document cited by the trial judgment, affirmed on 

appeal, is a report from another one of the experts of September 16, Dr. Lawrence Barnthouse. 

But that report does not provide 
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independent calculations on damages, and instead merely repeats the claims of damage in the 

fraudulent report by Cabrera. --------------------------------------------------------------------------------- 

 

The trial judgment, affirmed on appeal, also states that it eliminates “compensation for past 

services lost” from the figures in Dr. Barnthouse’s report, without any explanation of how this 

was done, and once again it reaches, without any explanation whatsoever, its own determination 

of the amount of the damages, without basing them on any procedural information, which causes 

this evaluation to be clearly arbitrary. ----------------------------------------------------------------------- 

 

(d) Potable water: The trial judgment, affirmed on appeal, granted plaintiffs $150 million to 

build “a potable water system or systems” to “benefit such persons as inhabit the area operated 

by the defendant.” ---------------------------------------------------------------------------------------------- 

 

There is no evidence of contamination with compounds related to the production of 

hydrocarbons. ------------------------------------------------------------------------------------------------- 

 

(e) Public health: The trial judgment, affirmed on appeal, also orders Chevron to pay $1.4 

billion “to cover the health needs created by the public health problem which were caused by the 

acts of the defendant.” Once again, this figure is not based on facts and therefore it is arbitrary. 

In addition, in the judgment the court recognizes that the public health problems have causes 

other than TexPet’s operations. ------------------------------------------------------------------------------ 

 

(f) Excessive deaths from cancer: The trial judgment, affirmed on appeal, also arbitrarily 

allows $800 million to “include treatment for such persons suffering from cancer that can be 

attributed to TexPet’s operations in the Concession.” When ordering this, the judgment states 

that “there is enough 
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circumstantial evidence to prove the existence of an excessive number of deaths from cancer in 

the Concession area,” but fails to cite such circumstantial evidence. Moreover, the only 

documents cited in the judgment regarding the possibility of an increase in the incidence of 

cancer are the studies by Miguel San Sebastián, which were paid for by the plaintiffs, and which 

according to the judgment itself, do not prove a cause-effect relationship between living near the 

oil production facilities and the increased risk of cancer. Indeed, Dr. San Sebastián himself stated 

that his report cannot be used to prove that living near oil production facilities caused cancer. ---- 

 

(g) The indigenous cultures: The judgment orders Chevron to pay $100 million to establish a 

“community reconstruction and ethnic reaffirmation program.” The judgment states, without 

referring to any evidence and without acknowledging contrary expert witness reports, that the 

“cultural damage was the result of the defendant’s conduct.” ----------------------------------------- 

 

3.4 According to the fourth ground set forth on appeal, appellant claims the following: 

Specific cases of violation of the trial judgment, affirmed on appeal, of the dispositive and 

consistency principles that led to the failure to apply Articles 168.6 of the Constitution of the 

Republic, 19 and 140 of the Organic Code of the Judicial Branch, and 273 of the Code of Civil 

Procedure. a. From the start, the trial judgment, affirmed on appeal, cannot be congruent 

because there is no valid complaint: As was clearly demonstrated in the proceeding, the 

signatures of at least 20 plaintiffs had been forged on the document in which plaintiffs ratified 

the complaint and appointed Alberto Wray as their joint counsel. Legally, the complaint does not 

exist and that is what the judgment now on appeal should have ordered. One of the effects of 

vacating the complaint is, naturally, the lack of congruence of the judgment. In applying of the 

principle of congruence, if the complaint is null, there are no claims and therefore any decision 

on nonexistent claims is extra petita. ------------------------------------------------------------------------ 
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The claims in the complaint and the appearance of new claims after the report by the expert 

witness Richard Cabrera: The claims that the plaintiffs included in their complaint are listed in 

Chapter VI of the petition. They are related to (i) the elimination or removal of contaminating 

elements; and (ii) the remediation of environmental damage under the terms of Article 43 of the 

Environmental Management Act; and, in both cases, plaintiffs specifically indicated what those 

claims consisted of. However, the trial court judgment, affirmed on appeal, orders Chevron to 

pay compensation for damages that were not claimed, and only appeared in the fraudulent expert 

witness report by Richard Cabrera, submitted several years after the complaint and its response 

were made. ------------------------------------------------------------------------------------------------------ 

 

The use of the “holistic” concept of environmental damage to encompass new claims: To allow 

claims not asserted in the complaint, the trial judgment, affirmed on appeal, adopted an unlimited 

definition of “environmental damage.” --------------------------------------------------------------------- 

 

Orders for remediation for claims not listed in the complaint: i. Order to pay compensation for 

punitive damages and, in the alternative, to issue a public apology: “Despite the fact that it was 

not expressly requested,” as the trial judgment expressly acknowledged, it imposed upon 

Chevron a “punitive penalty” equivalent to 100% in addition to the total amount of the 

reparations ordered ($8.62 billion), granting Chevron the ability to release itself from this penalty 

if it offered a public apology to the allegedly affected parties, which was also not requested. The 

appeal judgment affirmed that award. ----------------------------------------------------------------------- 

 

The granting of punitive damages that were not requested violates the dispositive and self-

consistency principles recognized in Article 168.6 of the Constitution of the Republic, Articles 

19 and 140 of the Organic Code of the Judicial Branch, and Article 273 of the 
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Code of Civil Procedure. -------------------------------------------------------------------------------------- 

 

Adverse judgment for excessive deaths from cancer and alleged appearance of a public health 

problem. The appeal judgment affirmed the judgment ordering Chevron to pay $800,000,000.00 

(EIGHT HUNDRED MILLION DOLLARS) to provide funds for a public health plan that will 

necessarily include treatment for people who suffer from cancer that could be attributed to 

TexPet’s operations in the concession area. -------------------------------------------------------------- 

 

The court of appeals affirmed the decision of the trial judge who, based on interviews and 

surveys which were procedurally invalid, concluded that, in the concession area, there had been 

an excessive number of deaths from cancer. -------------------------------------------------------------- 

 

Order to build a new potable water system: Despite the fact that the plaintiffs did not request that 

a new potable water system be built, the trial court judgment, affirmed on appeal, ordered the 

payment of $150,000,000.00 (ONE HUNDRED AND FIFTY MILLION DOLLARS) as a 

supposed supplemental measure to for the environmental cleanup of the soil and groundwater. 

The trial court judgment, affirmed on appeal, is flawed as result of the extra petita given that the 

establishment of a potable water system, whose provision and installation is a state 

responsibility, was not included among the specific claims made the plaintiffs. -------------------- 

 

Order to finance a community reconstruction and ethnic reaffirmation program: A simple 

reading of the complaint reveals that the plaintiffs never requested that Chevron be ordered to 

finance community or ethnic reaffirmation programs. Plaintiffs requested in Chapter VI, section 

1, the elimination or removal of contaminating elements that continue to threaten the 

environment and the health of the inhabitants; and in section 2 the remediation of environmental 

damages listed in 
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four categories: a) work carried out on open pits; b) the design and execution of a recovery plan 

for flora and fauna; e) the design and execution of an aquatic life regeneration plan; and d) the 

design and execution of a plan to improve and monitor the health of the inhabitants. ----------- 

 

The order to establish a trust to receive the amounts that Chevron is ordered to pay to be used 

for the reparation: The trial court judgment, affirmed on appeal, is not consistent with the 

complaint, because the plaintiffs did not request the establishment of a reparation trust as a 

mechanism for enforcing the adverse judgment. -------------------------------------------------------- 

 

3.5 According to the fifth ground set forth in Article 3 of the Cassation Act, appellant claims 

that: the appeal judgment is not reasoned since it refers to my represented party’s allegations 

regarding the forged signatures, the failure by plaintiffs who cannot read or write to appear in 

order to acknowledge their fingerprints, and the lack of a power of attorney for the plaintiffs’ 

joint counsel, but rather it is limited to mere references to the prior judgment: This decision is 

illegal because it violates the formal requirement set forth in Article 276 of the Code of Civil 

Procedure, instead of reasoning and giving grounds for the decision, as established in the 

aforementioned rule, the appeals judgment seeks to adopt the trial court’s reasoning regarding 

these matters, thus disregarding the prohibition of not only merely referring to the decision by 

the lower court. If the judgment had analyzed the evidence that proves that the signatures on the 

complaint are false, it would have necessarily reached the conclusion that there is no complaint 

and that therefore the proceeding is null. It would have also held that the power of attorney 

granted to the alleged joint counsel was false. And it would have also held that the joint counsel 

filed the complaint and represented the plaintiffs without a sufficient power of attorney, which 

would have also led the court to annul the proceeding. --------------------------------------------------- 
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As the judgment of the appeal court did not go through the formal obligation set forth in Article 

276 of the Code of Civil Procedure, as well as the since it did not adequately explain its own 

decision on the validity of the proceeding, it is null. ---------------------------------------------------- 

 

The judgment is incomplete because it disregards the defense of extinguishment of obligations 

and res judicata asserted by Chevron as a result of the Settlement Agreements entered into with 

the State and the Regional Governments of the Concession Area: As was analyzed in the charges 

made against the judgment for the ground one, in this case the three requirements for the 

application of the doctrine of res judicata asserted by Chevron as a result of the Settlement 

Agreements entered into with the State and the Regional Governments of the Concession Area, 

have been met: (i) It is the same subject matter, because both the complaint and the Settlement 

Agreements deal with the remediation of alleged environmental effects from the oil operations of 

the Petroecuador – TexPet Consortium. (ii) The parties are the same, because [in] both the 

complaint and the Settlement Agreements the holder of the protected interest is the community, 

represented in the Settlement Agreements by the State of Ecuador and by the Regional 

Governments. (iii) Finally, and of great importance, it is the same causa petendi, because both 

the complaint and the aforementioned agreements are based on the same facts and on the same 

right to live in a healthy and pollution-free environment – that right is a diffuse right and, 

because that is the case, the resolution of a conflict by judgment or settlement, leads to an erga 

omnes effect. The judgment on appeal, in its Fifth Article, acknowledges that the plaintiffs seek 

to enforce diffuse rights. The appeal judgment (as with the trial court judgment) not only 

recognizes the existence of the aforementioned Settlement Agreements, but also at page 10 

accepts that the settlements are valid and effective. However, and as the transcribed part makes 

clear, the judgment is incomplete because it does not analyze the res judicata effects of the 

aforementioned Settlement Agreements. ------------------------------------------------------------------- 
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A second challenge to the judgment is that it is not reasoned because it disregards the erga 

omnes effect of the Settlement Agreements because those agreements were not “government 

acts.” ------------------------------------------------------------------------------------------------------------ 

 

The judgment contains and ratifies as its own this arguments stated in the trial court judgment, 

but does not assert what legal principle or legal norms allow it to reach the conclusion that the 

aforementioned contract “of 1995” is not a Government act. The judgment lacks proper 

substantiation. ------------------------------------------------------------------------------------------------ 

 

There is also a new lack of reasoning, because in view of Chevron’s argument on appeal that the 

settlement agreements referred to diffuse and collective rights, the appeal judgment does not 

analyze this in any manner whatsoever. Mere consideration of whether they are government acts 

is not material for this purpose. Had an analysis been done regarding the nature of the rights 

claimed in the Settlement Agreements, the conclusion would have been that res judicata effects 

are always erga omnes, and prevent another action from being brought by others to defend those 

same collective rights. The defect here is the lack of reasoning. ---------------------------------------- 

 

The judgment lacks adequate grounds to assert that it has jurisdiction over Chevron: In Sections 

Two and Five, the judgment rejects the jurisdictional defense asserted by Chevron indicating, in 

the first place, that it is erroneous to hold that jurisdiction would be limited by the precepts which 

were first labeled substantive in nature, and in the clarification as procedural, contained in 

Articles 13 and 15 of the Civil Code, because the Judgment asserts that there are other 

constitutional and legal rules that would grant jurisdiction to Ecuadorian courts. The reasoning of 

the appeal judgment is incomplete in that it fails to explain why Articles 13 and 15 of the Civil 

Code, which are absolutely clear and pertinent to the case, and in no way contradict the general 

mandate of Article One of the Code of Civil Procedure, on the concept of jurisdiction, are 

inapplicable to this   
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case. -------------------------------------------------------------------------------------------------------------- 

 

Additionally, the judgment asserts that Chevron agreed to be judged by the Ecuadorian Courts 

when it appeared at trial and presented a defense. This reasoning is nonexistent in Ecuadorian 

positive law to justify the application of competent jurisdiction to Chevron. The conclusion then, 

is that the judgment is not reasoned. Furthermore, the judgment cannot ignore the fact that from 

the beginning Chevron expressly asserted as its principal defense (in accordance with Articles 99 

and 100 of the Code of Civil Procedure) a lack of jurisdiction of the judges and courts of 

Ecuador to hear this action. ----------------------------------------------------------------------------------- 

 

In regards to the alleged merger that the appeal judgment uses to reach the conclusion that 

Chevron is Texaco, Inc., there is a self-contradiction in the court of appeals’ judgment, when it is 

stated that there was a merger but that Texaco Inc. continues to have an independent legal 

existence. -------------------------------------------------------------------------------------------------------- 

 

The appeal judgment is self-contradictory when analyzing the non-retroactivity of the law and 

the procedural character of the Environmental Management Act: The judgment actually and 

effectively applied the substantive precepts of the Environmental Management Act retroactively. 

If the current positive law had been applied correctly, the judgment would have reached the 

conclusion that the Environmental Management Act could not be applied to this case and, 

therefore, Chevron could not be found liable by applying that Law. The complaint is groundless. 

 

Failure to explain the application of the doctrine of strict liability: The appeal judgment applies 

the strict liability regime to find against Chevron. The aforementioned conclusion reached by the 

appeal court, which finds that this case is subject to a regime of strict liability, is not duly 

reasoned. In accordance with Article 276 of the Code of Civil Procedure, the mere reference to 

the analysis of the trial court judge in 
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his decision does not constitute sufficient reasoning, and the court of cassation must therefore 

quash the judgment. -------------------------------------------------------------------------------------------- 

 

In addition, the analysis of liability regime in the trial court judgment, that this Court applies 

without explanation, was self-contradictory because it superimposed a strict liability regime, a 

reversal of the burden of proof, and tort liability. --------------------------------------------------------- 

 

The judgment fails to adequately explain the causal relationship between the acts and the 

damage. Failure to analyze Petroecuador’s operations in the concession area over the past 20 

years: The judgment does not adequate explain how it establishes the causal relationship without 

considering the fact that Petroecuador [is] the company that operated the concession area for 

more than 20 years. -------------------------------------------------------------------------------------------- 

 

The failure to analyze these basic facts in the proceeding has caused the judgment to reach 

erroneous conclusions. If all of the facts in the proceeding had been addressed, especially those 

cited above, the judgment should have dismissed the action because it seeks to attribute to 

Chevron actions or omissions by Petroecuador by not differentiating these from those attributed 

to TexPet. This absence in the analysis that should have been done in the judgment, equivalent to 

a lack of adequate reasoning, causing the judgment to be null, which I seek be declared. ---------- 

 

The judgment is self-contradictory when it asserts that it does not apply certain evidence despite 

the fact that the ruling is based on them. The judgment of the appeals court fails to explain how 

amounts were calculated for each item that the Chevron is ordered to pay; this is arbitrary and 

lacks an explanation based on logic, and therefore makes any defense impossible. --------------- 

 

By reason of the fact that the appeal judgment affirmed the trial judgment with respect to the 

valuation 
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of damages, there is an evident contradiction with regards to whether or not “criteria of monetary 

valuation” provided in the alleged memoranda of Law, were applied to determine the amount of 

damages. -------------------------------------------------------------------------------------------- 

 

It is concluded that, if, ultimately, what the Court of Appeal says were true; that is, that it did not 

apply the valuation criteria provided in the memoranda of law, the amounts determined in the 

appeal judgment would not have any basis in the proceeding, and therefore would be completely 

unreasoned, as in fact it is. ------------------------------------------------------------------------------------ 

 

If the statement by the Court were true, the judgment would be arbitrary because it orders the 

payment of amounts not based on any evidence whatsoever. As a result, in any case the judgment 

must be vacated. --------------------------------------------------------------------------------------------- 

 

The judgment is arbitrary when it confirms the substantiation of the trial judgment on evidence 

that was not requested, admitted, or ordered pursuant to law.----------- ------------------------------- 

 

The appeal judgment was based on information that does not constitute valid evidence, such as 

surveys performed by the plaintiffs themselves or by their advisors; interviews with the 

interested parties themselves; technical reports by people who were not named as expert 

witnesses, among others.--------------------------------------------------------------------------------------- 

 

If duly admitted evidence had been considered, and any not duly admitted been rejected, the 

conclusion would have been that the complaint is groundless, because none of the claims by the 

plaintiffs in their complaint would have been proven. ---------------------------------------------------- 

 

Failure to explain the punitive damages award. The appeal judgment seeks to hide the 

procedural fraud committed by the plaintiffs by attributing alleged procedural bad faith to 

Chevron and illegally and arbitrarily imposing upon it the obligation to pay punitive damages.--- 

 

Article 276 of the Code of Civil Procedure determines that the mere reference that the 
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appeal judgment makes to the trial judgment does not constitute sufficient reasoning. It is 

arbitrary and reasoning that the trial court judgment, confirmed by the appeal judgment, bases its 

decision to grant punitive damages on universal principles of law and on sound judgment, but it 

does not indicate what those universal principles of law are, thus violating the rule in Article 274 

of the Code of Civil Procedure. ------------------------------------------------------------------------------ 

 

Nor does the alternative condition imposed in the judgment, by which if the company offers a 

public apology it will be released from the payment of punitive damages, have any legal basis. 

The judgment does not cite any legal precept that would support the penalty or that condition.  

 

If the judgment had been adequately reasoned, the conclusion would have been that since under 

Ecuadorian law there is no violation called punitive damages, its application to this case becomes 

impossible. ----------------------------------------------------------------------------------------------------- 

 

The contradictions in the clarification and amplification of the judgment: Pursuant to Article 281 

of the Code of Civil Procedure, the judge who issues the decision cannot vacate it or alter its 

meaning under any circumstances. -------------------------------------------------------------------------- 

 

The violation of this legal precept obligates the Cassation Division to quash the judgment in 

application of the fifth ground of the Cassation Act. The judgment and the clarification and 

expansion order constitute a unit; therefore, by amending the judgment through a clarification 

and expansion, the judgment itself becomes self-contradictory and incompatible. ------------------- 

 

The Court amended the meaning of the judgment through the clarification and expansion order 

which was issued. Specifically the Court amended the meaning of the judgment by changing its 

mind with regards to its jurisdiction to hear the procedural fraud claimed by Chevron. ----------- 
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Contradiction between the judgment and the order clarifying and expanding the judgment on 

procedural fraud: The Court of Sucumbíos on the one hand says that it does not have jurisdiction 

to decide on the charge of fraud, whereas on the other it dares to weigh the evidence of such a 

charge. This is a self-contradictory decision that violates the mandate of Article 281 of the Code 

of Civil Procedure, which orders that the judgment be immutable: Its meaning may not be 

amended. Self-contradiction in the judgment constitutes a gross defect, which makes it null. ------ 

 

The expansion and clarification order does not adequately explain the ruling on Chevron’s 

objections to the jurisdiction of the members of the Sole Division of the Provincial Court of 

Justice of Sucumbíos: Chevron claimed on appeal the lack of jurisdiction of the [substitute / 

associate] judges who formed the Sole Division of the Provincial Court of Justice of Sucumbíos 

who decided this case; the Court limits itself to saying on this point, “the procedural reasons are 

stated in the record, and qualified at the time, as well as the internal administrative acts of the 

Judicial Council of Sucumbíos to establish it…”-----------------------------------------------------------

---------- 

 

The mere reference to “procedural reasons stated in the record and qualified at the time is not 

sufficient.” Because jurisdiction is a material formality, the Court clearly should have referred to 

the irregularities in the assignment lottery, the acceptance by the [substitute / associate] judges of 

their positions before the recusals of the judges were accepted, the alleged transfers and the other 

irregularities complained of by Chevron. ------------------------------------------------------------------ 

 

The clarification and expansion order issued on January 13, 2012, explicitly acknowledges that 

in order to decide the trial court judge considered information that was not included in the 

record: Judges cannot decide cases based on any private knowledge of the facts that they may 

have. ------------------------------------------------------------------------------------------------------------ 
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The content of the apologies included in the clarification and expansion order of the judgment is 

contradictory: The obligation to offer apologies that was ordered against Chevron is unreasoned, 

because there is no legal norm that could authorize the Court to order that alternative penalty. -- 

 

FOURTH: SOME ELEMENTS OF AN APPEAL OF CASSATION: An appeal of cassation 

as an extraordinary means of appeal is the right of the defendant to object to a judgment or order 

that puts an end to trials (Article 2 of the Cassation Act). Their purpose [is] to restore the law 

violated in the judgment or court ruling in order to guarantee due process, a decision that is 

mandatory in nature within the proceeding at issue, which is important not only for the parties to 

a case but also for all of society, and because of the significant results to resolve other analogous 

litigation or cases to be presented later. Pietro Castro holds that: “A cassation appeal is a means 

of challenging, as a general rule, final judgments, that is, those that decide on the merits of 

matters, entered on appeal, and in some cases in a single proceeding, in order for the Court 

functionally in charge of hearing it to ensure an examination of the expansion of the law made by 

the trial court on the observance of certain requirements and procedural principles, which 

because of their importance are elevated to the category of causes for cassation.”1 Therefore “the 

parties cannot make use of this merely because of their interests, but rather must have a legally 

determined cause of action, that is to say, grounds for the cassation appeal: Specifically the 

grounds for cassation[;] for its part, the [cassation court] cannot hear the matters in dispute under 

the same terms of scope as was done in the trial courts, instead its powers are limited to specific, 

limited matters that precisely concern the circumstances that constitute the reason for cassation.2  

 

Constitutional rule of law and justice was instituted in our country with the adoption of 

Constitution of 2008, a constitutional framework that radically changes the 

  

                                                           
1 Castro Prieto and Ferrandiz, Leonardo: Civil Procedural Law. Edit. Tecnos., 4th Edition, Madrid, 1981, Pg. 22. 
2 Guasp Jaime, Civil Procedural Law, V. II, Madrid – Edition, 1977. 
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administration of justice, requires courts to guarantee in all jurisdictional acts the fundamental 

rights of defendants, and, with respect to the extraordinary appeal of cassation to the National 

Court of Justice as the Supreme Court of Ordinary Justice controlling legality, it is up to it to 

institute case law precedents based on decisions that have been repeated three times, which, 

according to the Constitutional Court: “The establishment of cassation in the country, beyond 

eliminating the futility of doing the same work three times, in the main, relieves the court of that 

task, in order for it to dedicate itself only to reviewing the constitutionality and legality of a 

decision, that is to say, to see whether the judge who issued the judgment violated constitutional 

and/or legal norms in any of the manners provided for in the Cassation Act….”3 Presently, “In 

Ecuador and in some countries of Latin America Neo-constitutionality has taken root and has 

caused a qualitative change in legal thought and action: another judicial / political framework has 

emerged within which we must act, reason, and prepare the logical and axiological judgments to 

the carrying out of our judicial functions, with the human touch that must govern relationships of 

this type. This new framework is established by the so-called Latin American Neo-

Constitutionalism. Today there is another point of view and another logic for understanding and 

applying the Law: that of Neo-Constitutionalism and, therefore the organization of political 

power and that of the courts and other branches and institutions of state power must respond to 

this new reality.”4 --------------------------------------------------------------------------------------------- 

 

FIFTH: EXAMINATION OF THE SPECIFIC CASE IN RELATION TO THE 

OBJECTIONS MADE 

 

5.1 FIRST OBJECTION: The defendant company invoked ground two of Article 3 of the 

Cassation Act, by virtue of which, following the logical legal order of the study of grounds for 

cassation, is related to the “Improper application, lack of application, failure to apply, or 

erroneous interpretation of procedural rules has irreparably annulled the case or deprived the 

party of its right to a defense [right to due process], provided that they influenced the outcome of 

the case and that the respective  

  

                                                           
3 Judgment No. 364, 17, I, 2011, pg. 53. 
4 Cueva Luis Carrión, Cassation in Civil Matters, 2nd edition, Ediciones Cueva Carrión, Ecuador, 2011. Pg. 32. 
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nullity has not been legally affirmed” which is warranted when the judgment has been issued in a 

proceeding that suffers from incurable nullity or that has caused a state of defenselessness, which 

is known in doctrine as an error “in procedendo” and which is the only one that allows analyzing 

and ascertaining whether any procedural violation has occurred that may have influenced the 

decision in the case. Nullity is, in this hypothetical case, an extremely serious punishment that 

the law has reserved for those cases in which there is no possibility whatsoever of upholding a 

proceeding because it did not follow the requirements necessary to make it valid and effective; 

thus, the law itself, legal doctrine, and case law establish that in order to establish procedural 

nullity certain essential principles must be followed such as specificity, transcendence, 

validation, protection, and conservation; that is to say, that the cause of nullity has been clearly 

established as such in the legal precept and that said reasons influenced or could have influenced 

the decision in the dispute in a material manner such as when one of the parties’ right to its own 

defense has been affected. According to the principle of specificity, proceedings are null only for 

the causes indicated in the law, which: “According to doctrine, accepted by our case law, the 

following requirements must be met for a proceeding to be vacated: a) a formal defect that makes 

the challenged act ineffective; b) legal interest and lack of culpability; c) failure to validate, 

whose reference may be examined in light of the five cardinal principles: specificity, validation, 

transcendence, protection, and conservation …. However, as we already noted for the omission 

of this notification to be considered a cause to vacate a proceeding, the principles governing 

nullity must be certified as existing, and a determination must be made regarding whether or not 

it is appropriate to declare nullity, for which we reach the following conclusions: a) Insofar as 

the first requirement of specificity, that is to say that the cause of nullity be stipulated in the law, 

our legal system establishes the grounds for nullity in Article 355 (346) of the Code of Civil 

Procedure, which concerns the omission of material formalities common to all cases and 

instances, and in Article 1067 (1014) ibid. which concerns the violation of the procedure related 

to the nature of the matter or that of the case that is being judged….”5 In that regard Article 346 

of the Civil Procedural Code specifies that the following are material formalities 

  

                                                           
5 Resolution No. 472-2000, case No. 263-97, Cumbicus v. Salazar, Official Register 282 of February 12, 2001. 
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common to all cases and instances: 1) Jurisdiction of the one hearing the case; 2) Jurisdiction of 

the judge or Court, in the action that is being heard; 3) Legal agency and standing; 4) Service of 

the complaint upon the defendant or whoever legally represents him; 5) Granting of an 

evidentiary period when acts have been alleged that must be proven and the law prescribes such 

a period; 6) Notification of the parties of the evidentiary order and judgment; and 7) 

Composition of the court with the number of judges that the law prescribes. As to the formalities 

that the defendant claims have been omitted in this case, it must be noted that: “Procedural 

nullities are limited and strictly and restrictively interpreted, and outside of the material 

formalities, common to all cases and instances, expressly determined in Art. 355 (346) of the 

Code of Civil Procedure, whose omission in any of them, when it influences or might influence 

the decision in the case, leads to nullity of the proceeding, there are no other ones that invalidate 

it, as has been held by the case law of the Supreme Court of Justice from the judgment published 

in Judicial Gazette Series X No. 15, pg. 4139.”6 --------------------------------------------------------- 

 

5.2 In this case the appellant company states that there is a: “Lack of competent jurisdiction 

of the trial judge to hear and decide the case filed against Chevron.”---------------------------- 

 

The lack of jurisdiction of the judge is a defense that the defendant may assert in order for the 

judge to refrain from hearing case where, according to Article 1, first paragraph, of the Code of 

Civil Procedure, jurisdiction is the power to administer judgment, which consists in the public 

power to judge and to enforce what is judged in a certain matter, a power which belongs to the 

courts and judges established by law. Competency is the specific limit within which the judge or 

Court may hear a complaint and administer justice in specific cases determined by law. Article 1, 

paragraph two, of the Code of Civil Procedure indicates that competency is the measure within 

which the aforementioned power (jurisdiction) is distributed among different courts and 

tribunals, by reason of territory, subject matter, persons, and levels. Therefore,  

  

                                                           
6 Cassation decision 104-96, published in Official Register 72, 5-26-97. 
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competency is the measure of jurisdiction. Jurisdiction is a right as well as a duty. The judge has 

the duty to settle conflicts. “Jurisdiction as a right and as a duty of the State. As an expression of 

its sovereignty, the State performs the function of administering justice through officials of the 

judiciary, so as to cause the legal precepts that comprise its very organization and regulate the 

situations of the members [of society], of public institutions into which it is broken down and 

itself, acquire a path and reality for everyone and in each specific case, thanks to which it is 

possible to maintain social harmony and peace.”7 ------------------------------------------------------ 

 

Article 26 of the Code of Civil Code of Civil Procedure establishes that the judge of the place 

where the defendant has his domicile is the one with jurisdiction to hear the case. This general 

rule of comparative Law was rejected was rejected [sic] by the defendant company based on 

forum non conveniens, which means that the defendant waived its own jurisdiction based on its 

domicile, because it was in its interest to be judged by Ecuadorian judges (Pages 152844-

152948), it cannot therefore deny jurisdiction which it had itself previously sought. ------------- 

 

At pages 152844-152948 of the proceeding is the translation of the orders issued in New York 

City in the proceeding pursued by María Aguinda Salazar et al. against Texaco, for damages 

from oil activities undertaken by Texaco in the Ecuadorian Amazon, a lawsuit brought on the 

basis of the Foreign Victims of Crimes Act. In the aforementioned proceeding Texaco asked that 

it be heard before the Courts of Ecuador,8 because the facts related to Ecuador; this same request 

was made in Sequihua versus Texaco, on grounds of “forum non conveniens.”9 The arguments in 

the case filed by Ignacio Sequihua against Texaco, in Civil 

  

                                                           
7 Echandía Devis, Studies on Procedural Law, Volume I, Editorial ABC, Bogota – Colombia, 1979, Pg. 189. 
8 Ibid, pg. 189. “…the State has a right to demand subjection to its jurisdiction and it has the duty to perform the 
jurisdictional public service for all persons who need it or merely want it.” 
9 See cases See Piper Aircraft Co. V. Reyno, 454 U.S. 235, 102 S. Ct. 252, 70 L. Ed. 2d 419 (1981). Villar v. 
Crowley Maritime Corp., 990 F.2d 1489 (5th Cir. 1993); In re Air Crash Disaster Near New Orleans, La., 821 F.2d 
1147 (5th Cir. 1987). Pan American World Airways, Inc. v. Lopez, 490 U.S. 1032, 109 S. Ct. 1928,104 L. Ed. 2d 
400. 
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Cause No. H-93-3432, in the Southern District Court, are based on the fact that has been clearly 

shown, the most appropriate forum for this case to be adjudicated is Ecuador. That is how 

Texaco unquestionably agreed to be judged before the courts of the Republic of Ecuador.10 ------- 

 

In this case, as stated in the Sections Two and Five of the appealed judgment, both the trial and 

appellate court judgments ruled on the “Lack of Jurisdiction” alleged by the defendant company.  

 

The complaint was filed by Mrs. María Aguinda Salazar et al. at the Superior Court of Justice of 

Nueva Loja, on May 7, 2003 (Pages 1 to 16), on the basis of the Environmental Management Act 

(LGA) published in Official Gazette No. 245 of July 30, 1999, in force on the date the complaint 

was filed. Article 42 of the Environmental Management Act of 1999 established that all 

individuals, legal entities or groups of people could be heard as to environmental violations, and 

granting jurisdiction to the President of the Superior Court of the place where the environmental 

impact occurs, [and] if the impact includes several jurisdictions, jurisdiction will be exercised by 

the president of any of the [corresponding] superior courts. It must be noted that the 

aforementioned law is not foreign to adjudicating environmental damages, it is an appropriate 

and suitable legal instrument and mechanism for these actions. In other judicial systems such as 

the Law on the General Environmental Guidelines of Chile11 jurisdiction for judging liability for 

environmental damage is deemed to belong to the judge of the place where the 

  

                                                           
10 Code of Civil Procedure. “Art. 9. A judge or court that, in principle, does not have natural jurisdiction to hear a 
particular matter may acquire jurisdiction if the parties expressly or tacitly agree to prorogate territorial jurisdiction. 
Once jurisdiction has been prorogated, that judge or court excludes all others and cannot be excused from hearing 
the case.” 
11 Article 60. The civil court judge of the place where the act that caused the damage, or of the domicile of the 
affected party, shall have jurisdiction to hear such causes as are filed for a violation of this act, at the discretion of 
the latter. General Environment Act. Chile. 
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damage arose or where in the domicile of the affected party. The same thing happens in 

Argentina,12 Costa Rica,13 and Panama.14 When speaking of environmental liability, we must 

refer to the “polluter pays” principle, which originates and I based on International Law, in 

principle 22 of the Stockholm Declaration and principle 13 of the Rio Declaration, the latter 

specifically states that “States shall develop national law regarding liability and compensation for 

victims of pollution and other environmental damage. States shall also cooperate in an 

expeditious and more determined manner to develop further international law regarding liability 

and compensation for the adverse effects of environmental damage caused by activities within 

their jurisdiction or control to areas beyond their jurisdiction.” ----------------------------------------- 

 

For which reason the extension of Ecuadorian jurisdiction to which the respondent company 

subjected itself is clear, as was analyzed by the court of appeals in which in its legal reasoning 

invokes the rules of law applicable to the case, rules of the Code of Civil Procedure and the Civil 

Code, the Constitution, and the Organic Code of the Judicial Branch in a reasoned manner, thus 

there is no violation of Article 346.2 of the Code of Civil Procedure, that is to say, 

  

                                                           
12 Article 32. Environmental judicial competence shall be that which appertains to the ordinary rules of competence. 
Access to the jurisdiction for environmental matters shall not allow for restrictions of any type or nature. The 
intervening judge may order all the measures necessary to order, conduct, or prove the harmful acts in the 
proceeding, in order to effectively protect the general interest. National Law 25,675. General Environment Act. 
Argentina. 
 
13 Article 103. Creation of the Administrative Environmental Court. An Administrative Environmental Court is 
created, with seat in San José and competence throughout the national territory. It shall be a decentralized body of 
the Ministry of the Environment and Energy, with exclusive competence and functional independence in the 
performance of its authorities. Its decisions exhaust the administrative forum and its resolutions shall be strictly 
adhered to and mandatory. Organic Environment Act. Costa Rica. 
14 Article 125. In the First Judicial Circuit of Panama, there shall be one Criminal Circuit Judge, who shall hear all 
environmental cases sent by the Public Ministry; and one Civil Circuit Judge, who shall hear environmental liability 
cases, as well as any other function as may be established by the Judicial Code for this purpose. General 
Environment Act. Panama. 
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the Ecuadorian judges have jurisdiction15 to hear and decide this case. -------------------------------- 

 

As was noted jurisdiction and competency arise only in the Constitution and the law, therefore, 

such disputes as are filed within the territory of the Republic of Ecuador must be heard by the 

Ecuadorian judges with jurisdiction, whether this be against national or foreign persons and in 

accordance with the different areas of jurisdiction. ------------------------------------------------------ 

 

Which is in accordance with the principle of legal certainty, which in Ecuador is constitutional in 

nature and is based on respect for prior legal standards enforceable by authorities having 

jurisdiction. In a State where rights and justice are constitutionally guaranteed, the primary 

mission of judges is to obey and to enforce laws in all cases brought before them and decided by 

them, subject to the Constitution, applicable international instruments and law. In this way they 

ensure the right to due process and ensure legal certainty for national citizens and foreigners. As 

part of the law, Article 13 of the Civil Code establishes that the law is binding on all inhabitants 

of the Republic, including foreigners. If during the course of human activity and life, an 

individual violates a legal rule or court order, he must be forced to comply, especially when the 

defendant choice has been decisive for subjecting the dispute to the jurisdiction of the 

Ecuadorian courts, and therefore to Ecuadorian law, as herein stated, and thus the allegations 

made are inadmissible. ---------------------------------------------------------------------------------------- 

 

5.3 On the alleged agreement by Chevron to be judged by Ecuadorian Courts. 

 

The party requesting this cassation claims that according to the appeal judgment, Chevron agreed 

to be 

  

                                                           
15 Environmental Management Act, 1999, paragraph II, Art. 42, establishes: “The President of the Superior Court of 
the place where the harm to the environment occurred shall have jurisdiction to hear the actions that lie as a result of 
such harm. If the harm covers various jurisdictions, competence will lie with any of the presidents of the superior 
courts of those jurisdictions.” 
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judged by the Ecuadorian courts, as a result of having appeared in court and defended itself. ----- 

 

The complaint was filed by María Aguinda Salazar et al. against Chevron, a company which has 

throughout this proceeding exercised its right to a defense. The right to a defense is a 

fundamental constitutional right which can be exercised in different ways, such as when the 

defendant purely and simply objects to the factual and legal bases; denies or disputes the action; 

files exceptions; countersues, if the procedure so allows. Because Chevron entered an appearance 

in court and answered the complaint, what it has done is to exercise its right to a defense, which 

in addition, is not grounds for nullification, as the appellant company claims; it is the defendant’s 

decision whether to appear in a proceeding, and how to exercise its defense. The appeal court 

judgment, in Section Five, determines that there is legal standing in the case,16 a defense that is 

different from the grounds for procedural nullity due to lack of service of process or lack of 

jurisdiction, as was already reviewed in Section 5.2. ---------------------------------------------------- 

 

The second objection of the appellant refers to the fact that in the appeal judgment, the judges of 

the Provincial Court of Sucumbíos concluded that Chevron is Texaco Inc., based on a merger 

between Chevron and Texaco Inc., and on the grounds of piercing the corporate veil. ------------ 

 

In Section Two the trial court judgment gives a reasoned analysis (pages 6 to 35), with respect to 

the relationship between Chevron – Texaco 

  

                                                           
16 Echandía Devis, Studies in Procedural Law, Volume 1, Editorial ABC, Bogotá – Colombia, 1979, Pg. 276. 
“legitimación ad causam [identity between the plaintiff and the right holder and between the defendant and the party 
who owes the obligation] determines who is legally authorized to obtain a decision on the merits of the claims made 
in the complaint, in each concrete case, and who must be present in the judicial debate about those claims, and, 
therefore, whether it is possible to rule on the merits in the proceeding. Said another way, it serves to know whether 
those who appear as parties in the case have acted correctly therein, and whether all those who must act in the case 
are present. Because it may not be a case of the wrong parties acting as plaintiffs or defendants, but rather a case of 
either the former or the latter being incomplete, when other indispensable parties to the case either fail to sue or are 
not sued (necessary co-litigants). In either case, the judgment cannot be on the merits….” 
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Inc.,17 which is upheld in the appeal courts’ judgment,18 wherein the judges reach the conclusion 

that these companies are merged, and therefore Chevron is now liable;19 as has been recognized 

even by the United States Courts,20 the merger in this case is not subject to dispute, it is well-

known21 and public knowledge.22 The piercing of the corporate veil, 

                                                           
17 See page 12 of the judgment entered on February 14, 2011, by the Provincial Court of Justice of Sucumbíos, in 
this case: “…All these public statements and procedural acts carried out by spokespersons and representatives of 
both companies (Chevron Corp. and Texaco Inc.) lead to the unequivocal conclusion that the combination of their 
net assets and personalities is a legal reality, as well as a public and well-known fact.… 
18 See Fifth Article of the judgment entered on January 3, 2012 by the Provincial Court of Justice of Sucumbíos, in 
this case: “The purpose, following this brief review, appears with unmistakable tendency to avoid responsibility 
through the merger between Chevron Corp. and Texaco Inc., hiding behind the corporate veil the company that 
inherited the assets, leaving behind the obligations for the damages of the operations carried out by Texpet in the 
Ecuadorian Amazon, as well explained and detailed in the judgment of February 14, 2011, with the precision of the 
facts that the judge mentions and that in sound judgment render unquestionable the conclusion that the companies 
Chevron and Texaco merged, and that the legal phenomenon, in the best case scenario, might have been guided by 
the purpose of joining forces for economic convenience and not to evade the action of justice.… ” 
19 See Fifth Article of the judgment entered on January 3, 2012 by the Provincial Court of Justice of Sucumbíos, in 
this case: “As a consequence, Chevron is obligated by the acts of Texaco and subject to our jurisdiction, currently 
under the competence of this Division, without having operated in its favor the allegation that it is not the proper 
defendant in this trial. With the grounds explained, the defendant lacks support and is disrespectful when it asserts 
that what was said in the appealed judgment contains “implicit the judicial statement that any foreign individual who 
is sued in Ecuador must necessarily appear in trial.” At no time does the judgment make any reference whatsoever to 
universal jurisdiction or attempt to exercise it, but rather limits itself to resolving matters submitted to its 
competence based on the subject matter and the territory (environmental damage in the provinces of Orellana and 
Sucumbíos), also addressing the serious negotiations and formal offers of Chevron Texaco Corporation in the North 
American courts; all that to fulfill its function of administering justice, by virtue of its jurisdiction established in 
accordance with Ecuadorian public law 
20 See judgment entered on March 17, 2011 by the United States Court of Appeals for the Second Circuit, which 
states: “As a result, that promise, along with Texaco’s more general promises to submit to Ecuadorian jurisdiction, is 
enforceable against Chevron in this action and any future proceedings between the parties ...”  
21 See at http://www.texaco.com/trust-texaco/heritage_flash/texaco heritage_01.html “In a dynamic merger of two 
great oil companies with a long history of partnering. Texaco joins with Chevron to become the second-largest U.S. 
based energy corporation.” 
22 See at http://www.chevron.com/about/history/1980/: “A Long Affiliation. After forming a corporate Mergers and 
Acquisitions group in January 1998, Chevron began evaluating other companies that might best complement its 
own. Based on a long affiliation with Texaco dating back to the 1936 formation of a joint venture company, Caltex, 
Chevron rated Texaco high as a potential merger partner. In addition to its world-class assets and strong corporate 
culture, Texaco had the experience of integrating Getty Oil Co.'s operations and people following the 1984 
acquisition of Getty. In 1999, Chevron initiated a series of talks with Texaco, which proved unsuccessful. The 
following year, Chevron renewed talks with Texaco. On Oct. 16, 2000, the  
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arose in order to determine the true identity of a legal entity. Given the contacts of businesses in 

the international arena, many corporations, multinationals, and companies generally, have in turn 

created other companies, sometimes only on paper, to operate in different legal systems, 

sometimes resulting in legal fraud, abuse, unfair practices, avoidance of liability; these actions 

thus lead to a piercing of the corporate veil, as Hurtado Cobles explains when citing Niboyet,” 

the figure of a legal personality is reduced to the veil that hides its members, for reasons of legal 

expediency.” 23  The piercing of the corporate veil is not something new, however it is a 

controversial matter, but one which has been applied in different countries such as England,24 

Argentina,25 

                                                                                                                                                                                           
 
 
 
two companies announced that they had reached an agreement to merge. Nearly one year later, on Oct. 9, 2001, the 
shareholders of Chevron and Texaco voted to approve the merger, and ChevronTexaco Corp. began doing business 
that same day. The company became the second largest U.S.-based energy company, with more than 11 billion 
barrels of oil and equivalent gas reserves and 2.4 million barrels per day of refining capacity.” 
23 Hurtado José, The doctrine of piercing the corporate veil in Spain and Latin America, Barcelona, Atelier, 2008, 
Pg. 20. 
24 See Judgment entered in the Case Salomón V., versus Salomón Cía. Ltda., decided in 1897 by the House of 
Lord[s], London, England: Mr. Arón Salomón was a boot manufacturer, for more than 30 years, due to the 
prosperity of his business he extended it, creating in 1892 the company Salomón & Co. Ltda., to which he sold his 
boot business and the person who had the greatest number of shares was Aron Salomón, and it was managed by him. 
Due to an economic crisis Salomón tried to buy back the company, through loans for which guarantees were 
established, but the company was unable to recover, causing a forced sale of assets, which should have been used to 
pay the debts; however the liquidator refused to pay that debt because it was invalid because of fraud, first because 
the company in reality only belonged to Aron Salomón and second it was established in the judgment as a case law 
precedent that the concept of legal personality is different from that of companies whose members had limited 
liability, from that precedent the principle applied is that the legal personality of companies is separate and distinct 
unless there is a sufficient reason to depart from that criterion, such as for example when the concept of legal 
personality is used for fraudulent purposes, to defend crimes, which is when the principle of legal personality will be 
disregarded. Judge Vaugha William established that it is fraud, the same as happened in the Court of Appeal, which 
deemed this an abuse of the law. The House of Lords determined that there was no fraud against the law in this court 
because Salomón Co. Ltd. was a different person from Aron Salomón as an individual, which allowed the piercing 
of the corporate veil. 
Salgado María del Carmen, Exceptionalness of piercing the corporate veil, Universidad Andina Simón Bolívar, Pg. 
40, footnote 69. “An example of the questioning made of the Salomón case is evidenced in the opinion upheld by 
Lord in Lee v. Lee’s Air Farming cited by ROMAN TOMASIC et al., Corporate Law in Australia, The Federation 
Press, Sydney, Second Edition, p. 44, when  
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Spain,26 Ecuador,27 and the United States, particularly, where judges have broad discretion to 

pierce also known as “disregard,” the corporate veil, 

  

                                                                                                                                                                                           
 
 
it holds that “The doctrine contained in the case Salomón v. Salomón Y Co. (1987) AC 22, must be reviewed very 
closely. It is commonly believed that a veil has been placed on the personality of limited-liability companies through 
which the courts cannot see. But that is not true. The courts often lift the veil. They can remove the mask, which 
they frequently do. They seek to see what is actually behind it. 
25 “…extending the bankruptcy to other companies in the same economic group as the one to which the former 
belonged (the “Deltec” Group, whose holding company was “Deltec International’) …. The judge determined that 
because the bankrupt company was subordinated to the will of the international holding company, it was not 
appropriate to grant the reorganization plan because it would benefit the companies in the group, violating public 
policy and the rights of the true creditors of the company in question. By virtue of that it was concluded “that there 
was no different legal personality among all of the companies in the group, which answered to a common will….’” 
…The application of the theory of piercing the legal personality must be exceptional and be limited in general to 
situations in which through abuse of the form of personhood purposes are sought that violate the law in a broad 
sense, illegal aims or to obtain results that are in conflict with justice (Argentina CNCiv Division K, c.123.209 of 
3/26/93). (CNCiv. S. J. April 19, 1994; “Movimientos de Suelo S.A. v. Momentos S.A. et al.”). To pierce the veil of 
the personality of a company there is a doctrine of the fraudulent interposition of the person, which consists of two 
elements, fraud as a general notion, and the interposition of a person, as a way to consummate it. That is to say, the 
formation of the company is a way to interpose a different person – a third party – into a legal relationship. (CN Civ. 
S. D., December 5, 1997, “G. De. P.E., M. R. C. G., A.; G., L. E. c. G. de la S., A. and G de la S., M.T. v. G., A. M. 
Et al.” LL 1998-F 439). 
26 In Spain one of the reasons for piercing the corporate veil occurs when there is a violation of good faith, that is to 
say, with respect to what is known in doctrine as estoppel, actions which were made to appear real, but were 
thereafter denied in regards to third parties who relied on them. 
27 “…[F]oreign case law doctrine and foreign law have been opening the way for the theory of ‘piercing the veil of 
the legal person,’ or ‘disregarding legal personality,’ which [can constitute an adequate or even necessary instrument 
to obtain solutions in accordance with effective justice, when founded on the exact valuation of the interests that are 
really at play in each case; which means stripping from a legal entity its formal cover to reveal what lies beneath or, 
what is the same, developing the legal rationale as if such a legal entity did not exist” (The Doctrine of “Piercing the 
Veil” of the Legal Entity in Case Law, Ricardo de Ángel Yáguez, 4th edition, Civitas, Madrid. 1997, pg. 54), but 
noting that the use of these instruments is not open or indiscriminate, but rather it will be used “in those cases in 
which the interpreter of the Law reaches the determination that the legal person has been established for the purpose 
of defrauding either the law or the interests of third parties or when – not as a purpose, but rather as a result – the use 
of the formal cover which defines the legal entity leads to the same fraudulent effects” (ibid., p. 55). Although the 
most frequent cases of improper use of legal personality occur in the corporate field, however the possibility should 
not be excluded that the incorrect use of the concept occurs with respect to nonprofit legal entities, whether because 
their establishment is simulated to evade performance of a contract, to evade the rights of a third party, or to avoid 
the law, or because the formal cover of an entity of this type is used for the same purposes. Series 17, Judicial 
Gazette 1 of July 8, 1999. 
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which is acceptable when partners or directors of the company are the same, and also when there 

is separation of assets or undercapitalization. The purpose of piercing the corporate veil is to give 

the law effectiveness and to comply with the performance of a legal duty, its application is 

exceptional,28 as in this case, where piercing the corporate veil showed a predisposition to avoid 

liability by means of the Chevron Corp.-Texaco Inc. merger. The decision of the appeal court 

clearly sets forth the reasons why in this case the Court went on to pierce the corporate veil, as 

was stated: “…The purpose, …unmistakable tendency to avoid responsibility through the merger 

between Chevron Corp. and Texaco Inc., hiding behind the corporate veil the company that 

inherited the assets, leaving behind the obligations for the damages of the operations carried out 

by Texpet in the Ecuadorian Amazon, as well explained and detailed in the judgment of February 

14, 2011, with the precision of the facts that the judge mentions and that in sound judgment 

render unquestionable the conclusion that the companies Chevron and Texaco merged, and that 

the legal phenomenon, in the best case scenario, might have been guided by the purpose of 

joining forces for economic convenience and not to evade the action of justice...also addressing 

the serious negotiations and formal offers of Chevron Texaco Corporation in the American 

courts... The trial court’s judgment does recognize the demonstrative value of said evidence, and 

precisely in order to prevent it being used as a means to defraud; it is necessary to apply the 

doctrine of piercing the corporate veil for which reason it has not been necessary to apply the 

Corporations Act to a merger carried out abroad, as the defendant claims, but rather, as explained 

in the clarification of the appealed judgment, and this Division agrees... In fact, and due to the 

necessary derivation of the defendant’s forced concepts, then the United States Court of Appeals 

for the Second District (New York) would have committed a similar blunder for concluding that 

Chevron is successor of the obligations of Texaco, since, beyond the corporate structure that is 

used (merger or name change), the judgment of March 17, 2011 (Case 10-1020) says that 

“Chevron Corporation remains accountable for the   

                                                           
28 Salgado María del Carmen, Exceptionalness in the piercing of the corporate veil, ob. cit., Pg. 69 “In the field of 
piercing the corporate veil, the doctrine of estoppel would prevent two companies that have been acting in public as 
a single unit from claiming in a certain situation that they are two separate and independent entities, by brandishing 
the existence of the legal personality. This action would be a clear example of violating good faith in application of 
the doctrine of estoppel. 
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promises upon which we and the district court relied in dismissing plaintiffs’ action. (emphasis 

added.) ---------------------------------------------------------------------------------------------------------- 

 

Because of this, there is no failure to apply Article 1577 of the Civil Code, inasmuch as the 

plaintiffs have sued the party that legally was required to answer this lawsuit, in this case 

Chevron, with which Texaco merged, interlinking their capital, in fact becoming one of the 

largest oil companies in the world, as admitted by the companies themselves,29 but which in this 

litigation they seek to deny, an admission that is even obvious to the United States courts 

themselves, as was noted herein. Article 29.1 of the Code of Civil Procedure grants jurisdiction 

to the judge of the place where the payment should have to be made, or the obligation performed. 

Therefore, not only in accordance with the law but also as has been found, the appellant 

company accepted the jurisdiction of Ecuadorian judges, therefore their action is legitimate, a 

fact that is set forth in Section 5.2 of this decision [where] the jurisdiction of the Ecuadorian 

judges is explained in detail, based on the very will of the defendant company to subject itself to 

this jurisdiction. ----------------------------------------------------------------------------------------------- 

 

Article 3 of the Code of Civil Procedure prescribes that there are voluntary, contentious, 

ordinary, preventive, legal, and contractual jurisdictions. In this case, the defendant company 

when before the Circuit Court in New York requested that it be subject to Ecuadorian 

jurisdiction, because according to them this was the most appropriate forum, in addition to 

trusting the Ecuadorian legal system, thus jurisdiction was established. Once Texaco and 

Chevron merged, an attempt was made to deny the acceptance of jurisdiction before the 

Ecuadorian courts in this proceeding, appealing to the United States Court of Appeals, Second 

District in New York, which confirmed that: “Chevron Corporation therefore remains 

accountable for the promises upon which we and the district court relied in dismissing Plaintiffs’ 

action.” Thus the application of Article 29.1 of the Code of Civil Procedure, in keeping with the 

Environmental Management Act in effect at the time 

  

                                                           
29 See at http ://www.chevron.com/about/history/ 
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the claim was filed, is correct, and therefore the charges made are dismissed.----------------------- 

 

5.4 The ruling contained in the decision under appeal is the equivalent of granting 

“universal jurisdiction” to Ecuadorian judges. 

 

Under universal jurisdiction, any Court or court has jurisdiction to judge crimes committed in the 

State in which judgment is taking place, or in other States. This is a principle that is used 

especially in criminal law to avoid impunity in the cruelest kinds of crimes, without regards to 

nationality or the place where the crimes have been committed. For example, this principle has 

been applied in Spain for cases of genocide, or torture by the International Court of Justice of 

The Hague in the case of Bosnia against the Republic of Yugoslavia, for genocide. --------------- 

 

Section Five of the decision issued by the Provincial Court of Justice of Sucumbíos expressly 

states: “At no time does the judgment make any reference whatsoever to universal jurisdiction or 

attempt to exercise it, but rather limits itself to resolving matters submitted to its competence 

based on the subject matter and the territory (environmental damage in the provinces of Orellana 

and Sucumbíos), also addressing the serious negotiations and formal offers of Chevron 

Texaco…” ----------------------------------------------------------------------------------------------------- 

 

As explained in Section 5.2 of this decision, it should be remembered that: 1) María Aguinda 

Salazar et al presented a claim to the US Courts for damages as a result of the petroleum 

operations of Texaco in Ecuador. Texaco asked to be judged before the Ecuadorian courts, as it 

was the most appropriate forum, and based on the trust that company had in the Ecuadorian 

judicial system; 2) Texaco and Chevron merged in order to mutually strengthen each other, and 

have become one of the largest oil companies in the United States of America, integrating their 

capital and resources; 3) María Aguinda Salazar et al. sued Chevron, based on decisions by US 

Courts with regard to Ecuadorian jurisdiction to which Texaco submitted in accordance with the 

law in effect at the time of the claim; that is, the Environmental Management Act; 4) The 

Appeals Court of the United States, Second District   
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of New York, in regards to this proceeding, has made the following finding: “Chevron 

Corporation therefore remains accountable for the promises upon which we and the district court 

relied in dismissing plaintiffs’ action.” Chevron Corporation continues to be responsible for the 

promises on which we and the district court based ourselves in dismissing the case of the 

plaintiffs.” (The case referred to is that of María Aguinda et al. v. Texaco). Article 13 of the Civil 

Code states that the law applies to all inhabitants of Ecuador, including foreigners; the cassation 

appellant stated “that Ecuadorian law is binding upon foreign nationals for as long as they 

reside…”30 which is not plausible for this Court, since if we strictly follow this interpretation, if a 

foreigner commits a crime like a murder, said foreigner as he does not reside in the Republic of 

Ecuador could not be judged, since, if he were judged, then, according to the appellant, universal 

jurisdiction would be applied. -------------------------------------------------------------------------------- 

 

The same is true in the interpretation made by appellant regarding Article 15 of the Civil Code, 

which determines that assets located in Ecuador are subject to Ecuadorian laws, even if they are 

owned by foreigners; which in turn does not restrict the owner from signing valid contracts 

abroad; for example, the case of signing a sales contract for real property. The opposite would be 

if in a real estate sales contract it were to state that said contract would not be executed in a 

written deed, which would be invalid, and this is what Article 15 of the Civil Code refers to. The 

defendant company says that the Ecuadorian judges lack jurisdiction to judge a foreign company 

(jurisdiction to which it voluntarily submitted) for the alleged damage produced to the eastern 

region of Ecuador, a claim that is not valid, as has been shown; therefore, there was no violation 

of Articles 76.3 and 76.7(k) of the Constitution. As shown in our legislation, Ecuadorian judges 

do have jurisdiction, and it must be noted that Texaco-Chevron asked to be judged by 

Ecuadorian courts, as the judicial system is independent (the record includes a report on the 

independence of Ecuadorian Courts, as well as sworn declarations in this regard), impartial and 

has jurisdiction over this proceeding. In this regard, the Provincial Court of Justice of Sucumbíos 

has correctly applied Articles 1, 10   

                                                           
30 See page 11 of the Cassation Appeal filed by Chevron. 
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and 11 of the Code of Civil Procedure; therefore, these claims are rejected. ----------------------- 

 

Regarding the lack of application of Article 166 of the Organic Code of the Judicial Branch; 24 

and 25 of the Code of Civil Procedure, we note that while it is true that all persons have the right 

to be tried before the Court of their domicile, as has been noted, Texaco-Chevron agreed to be 

judged by Ecuadorian courts, as is stated in the record; and we should note that initially, María 

Aguinda Salazar et al. filed their claim against Texaco before the Courts of the United States of 

America (1993), and it was the now defendant company that rejected its own domicile based on 

forum non conveniens, thus, when Chevron raised these issues of jurisdiction, the Appeals Court 

of the United States of America stated: “…Texaco agreed to “be sued in Ecuador”...Texaco also 

promised that, if the plaintiffs’ claims were dismissed on the grounds of forum non conveniens, 

it would “satisfy judgments that might be entered in plaintiffs’ favor…” 31 And, in light of 

Chevrons attempt to deny the jurisdiction of the Ecuadorian courts, the aforementioned Court 

stated: “along with Texaco’s more general promises to submit to Ecuadorian jurisdiction, is 

enforceable against Chevron in this action and any future proceedings between the parties…”32  

 

5.5 Violation of procedural rules related to jurisdiction. 

 

Article 162 of the Organic Code of the Judicial Branch states that if a judge does not have 

jurisdiction to hear a given matter, said judge or court may obtain jurisdiction if the parties 

agree, in this case, as has been stated, Chevron – Texaco requested the Court of Appeals of the 

United States, Second District of New York that the lawsuit María Aguinda Salazar and others 

failed against it be decided by Ecuadorian judges; in other words, jurisdiction was extended. 

Vicente Troya Cevallos cites Víctor Manuel Peñaherrera on the extension of jurisdiction, and 

notes: “It is the   

                                                           
31 See the decision of the United States Court of Appeals, dated March 17, 2011. 
32 Ibid. 
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extraordinary extension of a court’s jurisdiction, by virtue of some unexpected circumstance to 

which the law gives this effect,” this distinguished author went on to say “Peñaherrera speaks, 

therefore, of the extension of jurisdiction because the law expresses it in this manner, but what is 

actually extended is the specific jurisdiction of a court. A court’s specific jurisdiction 

(competencia) assumes jurisdiction is limited, by virtue of the distribution of jurisdiction. That 

jurisdiction exists is the prevailing assumption. According to specific jurisdiction, a court can 

hear cases within the scope indicated by law, in a specific case.”33 When this defendant rejected 

the court of its natural domicile, all other courts were excluded, that is, the defendant itself 

altered the jurisdiction for its first original court, within the terms recognized by law. The 

aforementioned Article expressly states: “The express extension is confirmed when a person who 

is not, by virtue of his domicile, subject to the jurisdiction of a court, expressly submits to it, 

whether by answering the complaint, or by having so agreed by contract.” -------------------------- 

 

The rules governing jurisdiction, according to Article 163.2 of the Organic Code of the Judicial 

Branch state that once jurisdiction has been determined, it may not altered by supervening 

causes; nevertheless, laws governing evidence and procedures have precedence over the former 

from the moment they go into effect. ------------------------------------------------------------------------ 

 

Article 240 of the Organic Code of the Judicial Branch defines the powers of civil judges. The 

aforementioned Environmental Management Act granted jurisdiction to the presidents of the 

Superior Courts to hear environmental matters, a law in effect at the time the complaint was 

filed. -------------------------------------------------------------------------------------------------------------- 

 

Article 24 of the Code of Civil Procedure states that all persons have the right to only be tried 

before a judge having jurisdiction, as occurred in this case, Ms. María Aguinda Salazar et al. 

filed their claim in the United States of America against Texaco, the domicile of the defendant, 

who waived the right to be tried by its own court, to instead be tried in Ecuador under 

Ecuadorian law. It should be noted that Article 71.1 of the Organic Law of the Judicial Branch 

granted   

                                                           
33 Troya Cevallos Alfonso, Elementos de Derecho Procesal Civil, Volume I, page 321. 
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powers to civil judges to decide lawsuits for which jurisdiction is not granted to another 

authority.34 ----------------------------------------------------------------------------------------------------- 

 

Article 59 of the Code of Civil Procedure states that according to the law, all judicial matters that 

are not subject to a special procedure shall be tried by the ordinary procedure, which is not the 

case, since at the time the case was filed, the Environmental Management Act determined in its 

Article 43, last sentence that: “Claims for damages originating from harm to the environment 

shall be heard in summary verbal proceedings.” ----------------------------------------------------------- 

 

As we have said, jurisdiction was established by extension, therefore, there is no nullity in the 

proceeding, pursuant to Article 344, 346, 352, 1014 of the Code of Civil Procedure, and as a 

result, there is no violation of the related law, therefore, these claims are dismissed. ---------------- 

 

The cassation appellant does not explain in paragraph c) of ground two for appeal in Article 3 of 

the Cassation Act, the manner in which this violation has occurred, and has limited itself to 

indicating that the following Articles were not applied: 162, 163 and 240.2 of the Organic Code 

of the Judicial Branch, and 24, 59, 344, 346.2 and 352 of the Code of Civil Procedure; and that 

Articles 10, 11, 29.1 of the Constitution of the Republic of Ecuador, among other laws35, were 

improperly applied, therefore, the appellant’s claims are dismissed. ----------------------------------- 

 

Likewise, with regard to the lack of application of Article 76 of the Constitution of the Republic 

of Ecuador, the appellant company in the cassation brief has not complied with its duty to state in 

the appeal how the lack of application of constitutional guarantees took place, nor does it set 

forth in detail how the judgment issued by the Provincial Court of Sucumbíos improperly applied 

Articles   

                                                           
34 Law 37, Official Gazette 245 of July 30, 1999; Art. 42. All individuals, legal entities or human groups may be 
heard in criminal, civil or administrative cases, upon payment of a libel bond, that are filed for violations of an 
environmental nature, even if their own rights have not been violated. The President of the Superior Court of the 
location where the environmental harm has been cause will have jurisdiction to decide cases that are filed as a result. 
If the harm covers several jurisdictions, any of the presidents of the superior courts of these jurisdictions will have 
the authority to try the case.  
35 See page 12 of the Cassation Appeal filed by Chevron.  
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10, 11, 29.1 of the Code of Civil Procedure, but instead, only lists each of these laws without 

stating the necessary reasoning, much less explaining the application of the law to the facts in 

this case. As stated in the jurisprudence: “In this regard, the appellants have not fulfilled their 

duty to indicate the procedural laws they believe have been violated; nor have they determined 

how the improper application, the lack of application or the erroneous interpretation that they 

affirm that the lower court judges committed have rendered the proceeding incurably null or 

have led to defenselessness, therefore, by failing to properly provide the grounds for this appeal, 

the Cassation Court cannot rule on this alleged defect since it lacks the necessary guidance.”36 

Therefore, these claims are inadmissible. ------------------------------------------------------------------ 

 

5.6 Lack of Jurisdiction of the Court due to improper extension of subject-matter 

jurisdiction. 

 

The Environmental Management Act, published in Official Gazette No. 245, of July 30, 1999, in 

Article 43, in effect at the time the claim was filed, stated: “CHAPTER I, ON CIVIL ACTIONS, 

Art. 43. The persons or entities or human groups linked by a common interest and affected 

directly by the harmful act or omission may file with the court of competent jurisdiction actions 

for damages and for deterioration caused to health or the environment, including biodiversity and 

its constituent elements; The President of the Superior Court of the place where the harm to the 

environment occurred shall have jurisdiction to hear the actions that lie as a result of such harm.” 

Article 42 of the aforementioned law stated: “The President of the Superior Court of the place 

where the environmental harm occurs shall have jurisdiction to hear the actions filed as a 

consequence of the harm.”----------- ------------------------------------------------------------------------- 

 

The Environmental Management Act established an action for civil redress, which is not rare in 

these types of cases, since the same thing occurs in other countries. “…Further, since there are 

no special provisions with regard to the laws of environmental civil liability, it is necessary to 

turn to the Civil Code and to the oldest and best-known principles, such as those in the obligation 

to repair damages due to negligently and the accumulation of   

                                                           
36 Tama Manuel, El Recurso de Casación en la Jurisprudencia Nacional, Guayaquil Ecuador 2011, page 234. 
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criminal or tort liability.”37 -----------------------------------------------------------------------------------

- 

 

As we have seen, Article 59 of the Code of Civil Procedure provides that: “Any litigation that the 

law does not assign a special proceeding will be heard as an ordinary proceeding.” In this 

controversy, the Environmental Management Act determined that the procedure to follow was 

that of a summary verbal proceeding.38 And the authority with jurisdiction to try the case at trial, 

according to this law, is the President of the Superior Court. 39 ----------------------------------------- 

 

Regarding tort liability, Article 2214 of the Civil Code states that whoever has committed an 

intentional or unintentional tort or has caused damage is obligated to compensate the victim. 

“Thus, it is clear, as we have said, that the fundamental purpose of the environmental civil action 

would be, in theory, (outside the assumption of prevention), to allow for civil redress of 

environmental harm or damages.”40 This will be analyzed in the corresponding Section, as well 

as the part that refers to the application of Article 2236 of the Civil Code41 that has been invoked 

by the (indigenous) communities in other cases, “… in case of damage to an environmental asset, 

a collective interest is harmed, and should be procedurally protected …”42 --------------------------- 

 

It should be noted that the application of Articles 2214 and 2236 of the Civil Code do not 

exclusively require the use of an ordinary proceeding, as argued by the cassation appellant in this 

appeal. Volume IV of the Civil Code, when referring to Obligations in General and to Contracts 

Obligations, starting at Article 1453, does not determine that these obligations must  

  

                                                           
37 Blanco-Uribe Alberto et al, Responsabilidad por Daños al Medio Ambiente, Universidad Externado de Colombia, 
2000, Bogotá-Colombia, Page 77. 
38 Article 43 of the Environmental Management Act in its last section states: “Claims for damages originating from 
harm to the environment shall be heard in summary verbal proceedings..”  
39 Code of Civil Procedure: Art. 2 – The power to administer justice is independent; it cannot be exercised except by 
the persons appointed in accordance with the law. 
40 Blanco-Uribe Alberto et al, Responsabilidad por Daños al Medio Ambiente, Universidad Externado de Colombia, 
2000, Bogotá-Colombia, Page 74. 
41 Article 2236 of the Civil Code: “As a general rule a popular-action lawsuit is permissible in all cases of future 
damage that, due to a party’s imprudence or negligence, threaten undetermined persons. But if the damage only 
threatens determinable persons, then only one of these may bring the action.”.  
42 Blanco-Uribe Alberto et al, Responsabilidad por Daños al Medio Ambiente, Universidad Externado de Colombia, 
2000, Bogotá-Colombia, Page 68. 
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be addressed through ordinary proceedings. --------------------------------------------------------------- 

 

The Environmental Management Act opened the way and abbreviated the procedure to follow 

for cases of environmental damage. This law arises out of and is based on the defense of 

environmental rights, since: “The legal system has to find effective answers to the problem of 

‘environmental contamination’, which results in great harm to humanity.”43 [The Act] defines 

trying, resolution and enforcement [of case], and the Civil Code determines different liabilities 

for damages. The application of the rules for damages of the Civil Code is not outside the scope 

of this law nor of environmental damages, since one law complements the other. While the 

Environmental Management Act indicates the path, the Court having jurisdiction and the 

legality, the Civil Code establishes the different types of liability in matters of damages. These 

are not mutually exclusive laws; in fact, these two pieces of legislation are part of the Ecuadorian 

legal system and in these cases, the presidents of the Superior Courts (today the Provincial 

Courts of Justice) have become trial judges in environmental matters involving pollution, 

destruction and devastation of nature. The doctrine considers that “the right to the environment is 

an autonomous legal discipline, which is part of public law, and is exercised and put into practice 

based on its own principles, but in regards to jurisdictional rules, according to the status of the 

subjects involved, the amount in controversy, the location of the environmental assets harmed, 

and in general, the circumstances that determine the exercise of judicial actions.”44 This is a new 

topic that is beginning to be developed in our legal system. In legal doctrine and case law, this 

combined use of statutes is not unknown in the legislation of other countries. In Venezuela, as in 

Ecuador, civil liability is recognized when there is degradation to the environment “… that could 

be actionable before the courts through e “actions based on common rights,” including in cases 

in which the   

                                                           
43 Peña Cabrera Freyre Alonso R., Los Delitos contra el Medio Ambiente, 1st Edition, published by Rodhas SAC Jr., 
Lima Peru, March 2010 Page 20. 
44 Amaya Navas Oscar Darío, Responsabilidad por daños al Medio Ambiente, Instituto de Estudios del Ministerio 
Público, 2000 Universidad Externado de Colombia, 2000. Page 28.  
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harmful facts are not of a criminal nature.”45 --------------------------------------------------------------- 

 

Under this scenario, the term “damages” is used generically, and from it are derived property and 

non-property damages, which may arise from contractual or extra-contractual liability resulting 

from different events, and which those defined in the Civil Code. “Environmental or ecological 

damage will be all events caused by mankind, with or without fault, as the case may be, that may 

cause or has actually caused harm as a result of these actions.”46 In countries like Spain, France 

and Italy, case law has even created a doctrine called the theory of harm in the neighborhood 

(théorie des troubles du voisinage), according to which, from the moment in which a harm has 

been caused that is outside the normal limits, the party causing such harm is civilly liable, even 

when there has been no finding of fault in a general sense (recklessness, negligence, failure to 

comply with standards), as to that behavior. This is the premise of strict liability, which is 

timidly beginning to open a path in our jurisprudence.”47 This means that it is not even necessary 

for there to be specific legislation to claim losses for environmental damage. In our legislation, 

as has been noted, there contractual or extra-contractual civil liability exists which leads to an 

obligation to pay damages, whether for property or non-property damages; nevertheless, “extra-

contractual liability is not the only alternative for the protection of environmental rights, from a 

standpoint of civil law, because even prior to the existence of this new legal nexus derived from 

environmental law, we could apply old and traditional dogmatic categories which existed already 

in our legal system, such as rules governing relations between neighbors, the theory of the Abuse 

of Law, injunctive actions and the doctrine of evasion.”48 ---------------------------------------------- 

 

Thus, we conclude that in this case, both the lawsuit was regulated by the Environmental 

Management Act, as was its jurisdiction, and that in fact, in this case before us, the judge with  

  

                                                           
45 Blanco-Uribe Alberto et al, Responsabilidad por Daños al Medio Ambiente, Universidad Externado de Colombia, 
2000, Bogotá-Colombia, Page 76. 
46 Work cited, Page 65. 
47 Work cited, Page 78. 
48 Peña Cabrera Freyre Alonso R., Los Delitos contra el Medio Ambiente, 1st Edition, published by Rodhas SAC Jr., 
Lima, Peru, March 2010 Page 32. 
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jurisdiction to hear this type of proceeding is the President of the Superior Court of Sucumbíos, 

therefore, the claims challenging the extension of jurisdiction on grounds of subject matter, are 

dismissed, as shown. ----------- 

 

5.7. Violation of the laws on improper joinder of actions and procedural violations have 

been dispositive of the substantive part of the judgment.  

 

Joinder of actions: “There are three types of joinders that are applicable in a lawsuit: joinder of 

actions, of persons and of lawsuits. The first occurs when, in the same lawsuit, two or more 

actions are filed; the second occurs when, in the same lawsuit there are two or more plaintiffs or 

defendants; and the third occurs when two or more claims are filed; that is, two or more lawsuits 

are filed, and the lawsuits are joined so that the points under discussion in them are decided in a 

single decision.” Judicial Gazette. Year CIII. Series XVII. No. 10. Page 3039 (Quito, June 5, 

2002). ------------------------------------------------------------------------------------------------------------ 

 

Regarding the question of individual actions vs. collective actions, it should be noted that in the 

case of suits seeking environmental redress, these suits are of the collective type, since what is at 

stake is human survival itself. Environmental damage can be caused in three ways: 1) By 

damaging one of its components, exclusively affecting a person; 2) Affecting the artificial 

environment; 3) Directly degrading the natural environment. When the artificial environment is 

harmed or the natural environment is degraded, the collective is affected. ---------------------------- 

 

Protection of individual rights occurs when a specific person is harmed, and the laws in this case 

seek to defend economic interests or interests of another type, but of a private nature. ------------- 

 

The Environmental Management Act protects interests of a collective nature, it deals with 

fundamental legal rights; through it the entire ecosystem is protected; damage to an ecosystem is 

what creates environmental civil liability and it is through the law that mechanisms  
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of redress have been created through which an entire society or specific group is being affected. 

“In fact, environmental problems are caused by human behavior, which may be as a result of the 

depredation of natural resources, by the use of chemical and nuclear weapons, by the building of 

industrial plants, by new designs invented by science and technology, whose very desire for 

progress and development bring about new risks to fundamental legal rights, which exist in the 

environment. In other words, what is produced is the very destruction, by individuals, of the 

basis for human existence.”49 ------------------------------------------------------------------------------- 

 

Thus, citizens begin to play an active and participatory role in relation to the State, in order to 

defend their rights as a group or society as a whole that have been harmed, that is, that are 

recognized as legitimate. “Thus, if the purpose is the protection or defense of a collective 

interest, which clearly goes beyond the sphere of the exclusive interests of its members, and even 

of the group itself, such as the protection of the environment or one of its components, the 

standing to sue of the institution that represents the community will be upheld, and the Court will 

its admissibility in a lawsuit granted by the judge. … Therefore, it is clear, as we have said, that 

the fundamental purpose of an environmental civil action would be, in principle … civil redress 

of ecological harm or environmental damage.”50 -------------------------------------------------------- 

 

The Environmental Management Act, in effect at the time the lawsuit was filed, allows for 

individuals, legal entities (individual interests), or to social groups (collective interest) to be 

heard in proceedings of a civil, administrative or criminal nature. The President of the Superior 

Court (currently the Provincial Court of Justice) where the environmental harm occurs will have 

jurisdiction to hear these lawsuits for damages and lawsuits for the degradation to health or the 

environment. Lawsuits for damages resulting from environmental harm will be handled by 

means of summary verbal proceedings. The procedural rules established in the Civil Code have 

been auxiliary to this proceeding, but their use does not mean that there has been a joinder of 

actions, nor does their use imply that   

                                                           
49 Peña Cabrera Freyre Alonso R., Los Delitos contra el Medio Ambiente, 1st Edition, published by Rodhas SAC Jr., 
Lima Peru, March 2010 Page 22. 
50 Blanco-Uribe Alberto et al, Responsabilidad por Daños al Medio Ambiente, Universidad Externado de Colombia, 
2000, Bogotá-Colombia, Page 77. 
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these must be individual actions. The lawsuit is clear regarding this procedure. “Further, since 

there are no special provisions regarding the laws of environmental civil liability, the Civil Code 

and the oldest and best known principles should be consulted, such as those to repair damage 

caused by negligence…”51------------------------------------------------------------------------------------

- 

 

Article 395 of the Code of Civil Procedure states that the ordinary procedure will follow the 

provisions of law and will be heard by civil courts, a rule that is related to Article 59 of the same 

law, which states that if a dispute is not covered by a special procedure, it will be heard as an 

ordinary lawsuit, which is not the case here, since according to the Environmental Management 

Act, lawsuits for damages resulting from environmental harm are shall be by means of summary 

verbal proceedings; and therefore, the application of Article 395 of the Code of Civil Procedure 

is inapplicable. -------------------------------------------------------------------------------------------------- 

 

Article 7 of the Organic Code of the Judicial Branch establishes that jurisdiction is determined 

by the Constitution and by law, and it is precisely in this way that the President of the Provincial 

Court of Justice of Sucumbíos has jurisdiction to hear this case, therefore he has correctly 

exercised jurisdiction and acted in accordance with the law, without any extension of 

jurisdiction, as claimed by the cassation appellant when citing Article 162 of said law, as to 

subject matter jurisdiction. In this case, the civil trial court excluded itself from hearing the case 

citing the rule in Article 240.2 of the Organic Code of the Judicial Branch. Since there is a 

procedure expressly determined in the law for this type of lawsuit, it cannot be said that there is a 

violation of the right to a defense as established in Article 76.7 of the Constitution of the 

Republic of Ecuador, thus, to date there is no nullity resulting from this analysis, as is claimed by 

the defendant company when   

                                                           
51 Blanco-Uribe Alberto et al, Responsabilidad por Daños al Medio Ambiente, Universidad Externado de Colombia, 
2000, Bogotá-Colombia, Page 77. 
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it affirms that Articles 344, 346 and 1014 of the Code of Civil Procedure were not applied, 

therefore, this allegation is dismissed. ---------------------------------------------------------------------- 

 

The parties to the proceeding, and in this case Chevron, have had access to justice; that is, their 

rights and interest have been effectively protected, and there has been no obstacle whatsoever to 

the exercise of their right to a defense; although a judicial ruling has been issued which has not 

been favorable to the defendant company, this does not mean that its rights and interests have not 

been effectively protected per the provisions of Articles 75 and 169 of the Constitution of the 

Republic, as they were afforded equal treatment; in other words, these rules have been correctly 

applied throughout the proceeding. Therefore, the accusations made are without grounds. --------- 

 

5.8 Lack of subject-matter jurisdiction of the Court, based on the provisions contained in 

Articles 240. 2 and 162 of the Organic Code of the Judicial Branch. 

 

Article 240.2 of the Organic Code of the Judicial Branch states that the following are attributions 

of civil judges: “2. To hear and decide, at the trial level, all cases involving property and 

commerce established by law, except for those that designated for other courts to hear,”. The 

Organic Code of the Judicial Branch went into effect on March 9, 2009. The Environmental 

Management Act was published in Official Gazette No. 245 of July 30, 1999, and it established 

that the President of the Superior Court of the place where the environmental damage occurred 

shall have jurisdiction to hear the actions filed. (Article 42, paragraph two, of the EMA). In other 

words, in the case in question, the law clearly established that on the date on which the case was 

filed jurisdiction belonged to the President of the Superior Court of the province where the 

environmental damage took place. ------------------------------------------------------------------------- 

 

Article 7, paragraph one, of the Civil Code states that: “20. Laws regarding the trying of cases 

and procedures supersede previous laws from the moment they go into effect. But time limits 

that are already underway, and the pleadings and motions that have already been filed will be 

governed by the law that in effect at the time of their filing.” ------------------------------------------- 
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In Sections 5.6 and 5.7 addressing the jurisdiction of the trial court, as was well explained in in 

Section Five of the judgment of issued by the Sole Chamber of the Provincial Court of Justice of 

Sucumbíos: “Civil law does not distinguish between civil harm and environmental harm, it 

simply refers to the specific situation of an incidental or contingent damage, without limiting the 

nature or the very essence of the damage. For this reason, the fact that the Civil Code does not 

expressly mention environmental damage when discussing contingent damages does not mean 

that environmental damage cannot be a type of contingent damage, nor does it mean that 

lawmakers wished to exclude the possibility of considering that environmental damages could be 

contingent damages.” ----------------------------------------------------------------------------------------- 

 

Therefore, it is not correct that the Court failed to apply Articles 240.2 and 162 of the Organic 

Code of the Judicial Branch, Articles 76.3, 76.7(k) of the Constitution of the Republic and 

Article 24 of the Code of Civil Procedure, since the case was filed before the judge having 

jurisdiction, as determined by law. In addition, Articles 344, 346.2 and 352 of the Code of Civil 

Procedure are also inapplicable; and thus the claims are dismissed. ------------------------------------ 

 

5.9 Lack of jurisdiction of the [Substitute / Associate] Judges of the Provincial Court of 

Justice of Sucumbíos who issued the decision for which the cassation appeal was filed.  

 

Improper appointment of the [substitute / associate] judges to the Appellate Court 

 
The company filing the cassation appeal alleges that the appointments of [substitute / associate] 

judges Alejandro Kleber Orellana Pineda, Juan Carlos Encarnación Sánchez, Milton Toral 

Zeballos were illegal, without stating which laws have been violated which affect the validity of 

the proceeding on the basis of the stated grounds for the appeal. With regards to the rules that 

were allegedly not applied, among those noted, appellant does not state on which of them its 

appeal for cassation is based. Therefore, the allegations are dismissed. -------------------------------- 

 
The selection by lottery of the [substitute / associate] judges was illegal and not timely. 

 

The cassation appellant argues that Article 76 of the Constitution of the Republic of Ecuador was 

not applied, which establishes the right to due process that   
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includes basic guarantees, including those that establish that proceedings will be open to the 

public. The principal forms of publicity in a lawsuit are the availability of the trial record, 

transparency of hearings and arguments in court, as Couture said, the people are the judge of the 

judges, in order to prevent arbitrary acts. Regarding due process, he defines it as a: 

“Constitutionally guarantees of an individual’s right to be heard in any proceeding in which their 

conduct is being judged, with reasonable opportunities for the presentation and exercise of their 

rights.”52 In this case, the defendant company argues that the lottery to choose the appellate judges 

was done secretly and without the corresponding transparency; nevertheless, in the proceedings, 

there is no evidence of this affirmation, therefore, there have been no violations of the basic 

constitutional guarantees as alleged. As stated previously, this lawsuit has been heard and decided 

by independent, impartial and competent judges, in accordance with the jurisdiction granted by the 

Constitution and by Law. (Article 76.7, Constitution).  

 

Regarding the affirmations of the violation of Articles 174 and 230 of the Constitution of the 

Republic of Ecuador and Article 13 of the Organic Code of the Judicial Branch, there is no 

proper clear and precise presentation of grounds for the appeal in regards to the laws allegedly 

violated in the judgment for which cassation is being requested. The company has narrated a 

series of events of an administrative nature, which includes the Judicial Council, facts and 

administrative acts that this Division of the Court does not have jurisdiction to judge, according 

to the provisions Articles 184 of the Constitution of the Republic and 190 of the Organic Code of 

the Judicial Branch. -------------------------------------------------------------------------------------------- 

 

The cassation appeal is an extraordinary appeal in which it must be clearly shown how and when 

the violation occurred in the judgment for which cassation is sought, and not merely alleged. --- 

 

Further, the purpose of recusal or self-recusal of a judge is to ensure his   

                                                           
52 Couture, Eduardo J., Vocabulando Jurídico, Published by Depalma, Buenos Aires, 1978. Page 199. 
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impartiality with regard to a given situation. Recusal is one of the rights of litigants to prevent a 

specific judge from hearing a case, a right granted by law that may or may not be exercised. “The 

lack of excuse and recusal does not carry with it the effect of procedural nullity; they are, as 

Carnelutti says, of a preventive nature and not of a repressive nature … Couture defines it this 

way: “A right granted to litigants to cause the separation of the judge or of certain judicial 

assistants from the jurisdiction, from hearing a matter under their jurisdiction, when based on an 

impediment or legally supported suspicion …”53 -------------------------------------------------------- 

 

Based on the foregoing, it can be concluded that the defendant company had the right to request 

the recusal of the judges in the proceeding if it considered them to be biased, or for the reasons 

set forth in the law, and should have exercised this right at the proper time. To argue this in a 

cassation appeal is inadmissible. Given the above, there was no failure to apply Articles 879 and 

880, 344.2 of the Code of Civil Procedure, or Articles 13, 103.1 and 128.12 of the Organic Code 

of the Judicial Branch. It bears noting that: “… seeing in this case that the supreme principles of 

the sanctity of the right to a defense, immediacy, speed, adversary proceeding and transparency, 

as established in Articles 76, 168 and 169 of the Constitution in force have not been disregarded; 

on the contrary, the denial of the nullity by the lower courts has ensured that the principle of 

effectiveness of the proceeding was fulfilled, whereby the administration of justice prior to 

nullifying a procedure, must seek to use all constitutional and legal remedies possible, issue 

decisions on the merit or substance of the lawsuit that resolve to the material disputes of the 

parties, reestablish the social order that had been altered by the violation of law, and ensure that 

lawsuit be a veritable instrument in the service of justice and not the opposite, where proceeding 

become an exaggerated ritual lacking all substance …” (Off. Gaz. No. 76-2011, 01, II 2011, J 

noneconomic damage No. 866-2009). There is no need for other considerations, and the claims 

alleged on these grounds are dismissed. ------------------------------------------------------------------ 

 

5.10 Procedural violations in the adjudicated. 

 

The company filing the cassation appeal argues that there has Article 258 of the Code of  

  

                                                           
53 Troya Cevallos Alfonso, Elementos de Derecho Procesal Civil, Volume I, page 339. 
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Civil Procedure has been misinterpreted; the guarantees contained in Article 76.3 of the 

Constitution of the Republic of Ecuador, and of Articles 7, 25, 100.1, 123.1, 128.1, 129.2 and 

130.2 of the Organic Code of the Judicial Branch; 117, 119, 345, 352, 836, 837 and 1014 of the 

Code of Civil Procedure were not applied, and of Article 434 of this law was improperly applied. 

-------------------------------------------------------------------------------------------------------- 

 

Opening of a second evidentiary period.  

 

Chevron Corporation argues that a second period was initiated for the presentation of evidence, 

when the judge requested the parties to present briefs on points of law; there allegedly was then a 

procedural violation and therefore, the process should be declared null in accordance with the 

provisions of Article 1014 of the Code of Civil Procedure. ---------------------------------------------- 

 

“The trial is a procedure which seeks to comply with the purpose of jurisdiction”54 Proceedings 

are “progress, moving forward. The passing of time. The different phases or stages of an event. 

The set of records and actions in a judicial case. Litigation submitted to be heard and adjudicated 

by a court. A criminal case or lawsuit. Ant. Procedure. For Calamandrei, a proceeding is a series 

of acts coordinated and regulated by Procedural Law, through which the exercise of jurisdiction 

is verified; this does not depend on the conflict of the parties, and requires different parts of the 

definition to be defined. In the opinion of Carnelutti, a lawsuit is made up of the set of acts 

carried out to settle a dispute. In turn, Chiovenda believes that it is the set of coordinated acts for 

the purpose of acting out the concrete will of the law (regarding a good guaranteed by law), by 

the courts of ordinary jurisdiction.”55 ---------------------------------------------------------------------- 

 

Under Ecuadorian law, there are several types of proceedings that the legislator has established 

in order to settle conflicts depending on the subject material in question, and this is how the  

  

                                                           
54 Estévez Lois, El concepto de derecho procesal y su emplazamiento en el sistema jurídico, Separata Foro Gallegos, 
1952, Page 6.  
55 Cabanellas Guillermo, Diccionario Enciclopédico de Derecho Usual, Volume VI, Published by Heliasta, Buenos 
Aires, Argentina. Page 437. 
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summary verbal proceeding was created: “It is called this because of its simplicity, flexibility, 

orality and rapid resolution by the judge ”56 -------------------------------------------------------------- 

 

Article 837 of the Code of Civil Procedure states: “During the time from the completion of the 

evidentiary period to the issuance of the judgment, the parties may file briefs on the law, to 

defend their interests.” ----------------------------------------------------------------------------------------- 

 

The trial court requested that the parties present their arguments (alegatos), that is, a brief that 

“specifies that party’s reasoning and challenges to the other sides’ arguments.”57 When the judge 

grants a period for the parties to present their alegatos, this does not mean that there is a new 

opening of a period for presentation of evidence; what the judge is doing is applying procedural 

law, taking into account the purpose of the procedure, as established in Article 29 of the Organic 

Code of the Judicial Branch, which is in keeping with the established legal system. These 

reflections uphold the goals of justice. “It is necessary to bring (to the court’s attention), with 

care and diligence, that which is missing or clearly present in the relevant facts, but without 

going beyond the scope of judicial proceedings, but which are appropriate to comply with the 

specific functions and the intentionality of the arguments. Concurrent methodologies must be 

respected, which, in light of historical truth, show the way to paths that have been opened and 

that are being sought.”58 --------------------------------------------------------------------------------------- 

 

The granting of a period to file alegatos in accordance with Article 434 of the Code of Civil 

Procedure does not lead to a nullity of the proceeding. Therefore, the nullity alleged in the 

application of Article 1014 of the Code of Civil Procedure is without grounds. Thus, Articles 

1014, 345 and 352 of the Code of Civil Procedure did not apply. -------------------------------------- 

  

                                                           
56 Velasco Emilio and other, Sistema de Práctica Procesal Civil, Los Juicios Sumarios y Verbal Sumario, Volume 5, 
Pudeleco Editores S.A. Quito, Ecuador, Page 22.  
57 Cabanellas Guillermo, Diccionario Enciclopédico de Derecho Usual, Volume VI, Published by Heliasta, Buenos 
Aires, Argentina. Page 243. 
58 Zorilla Ruiz Manuel M., La Prueba Judicial, Desafios en las jurisdicciones civil, penal, laboral y contencioso 
administrativo. Convergencia de la justicia material y la verdad histórica en el resultado de la prueba civil. Volume 
I, La Ley, Directors Xavier Abel Lluch and others. Page 91.  
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Further, if the company that filed the cassation appeal considered, as it stated in its cassation 

complaint, that the issuance of the measure dated August 2, 201059 were an anticipation of 

opinion,60 it has the means to defend itself in these types of cases, and it can and/or could have 

used them, and this cannot be challenged through a cassation appeal. Nor is it applicable in the 

case in question with regard to the arguments in Article 307 of the Code of Civil Procedure, 

which established that time limits are ordinary, and only extraordinary for actions carried out 

outside the court where the lawsuit is heard.61 There is no failure to apply Article 836 of the 

Code of Civil Procedure; this rule refers to a situation in which there is no agreement of the 

parties, and they claimed facts that needed to be proven, the judge in the preliminary hearing 

should open the case to the presentation of evidence for a period of six days. Said period was 

timely granted by the trial court judge, within which the parties carried out the actions which 

appear in the record. There is no disagreement with the principles of preclusion and legality 

which are claimed, and this is the true trial record. For this reason, the Court that so decided did 

not fail to apply the principles contained in Articles 7, 100.1, 123.1, 128.1, 129.2 and 130.2 of 

the Organic Code of the Judicial Branch. ------------------------------------------------------------------ 

 

The granting of a period to present alegatos in no way violates any constitutional guarantee, 

given that it has complied with the procedure in effect for this type of case, granting the parties  

  

                                                           
59 See page 190,494 of the record. 
60 See page 24 of the cassation appeal. 
61 Pérez Guerrero Alfredo, Temas Juridicos, Casa de la Cultura Ecuatoriana, Quito, Ecuador, 1955. Page 186-187. 
“… all terms indicated by the law or the judge, in the legal cases, is an ordinary term; and extraordinary terms are 
only those that are granted by the judge for measures that must be carried out outside the place of the lawsuit,” 
therefore, Dr. Alfredo Pérez Guerrero, referring to Article 374, number five of the Code of Civil Procedure that 
governs substantial solemnities common to all lawsuits and levels (current Article 346) cites that: “It could be said 
that through analogies or by extension, it is also necessary to refer to the legal decision cited regarding extraordinary 
time limits, that is, to those that do not correspond to the nature of the case, except that sometimes, with regard to 
evidentiary proceedings that must be carried out away from the location of the lawsuit, these are requested by one of 
the parties and the judge grants a discretionary time limit. But this would destroy the very system of nullity, founded 
on the grounds stated, a system that we have said is exceptional and limited and of which there is no room for 
extensive interpretation. Number five categorically refers to ordinary time limits, since these, in their length and 
their need, are those established by law. For this very reason, it does not refer to discretionary time limits, to the 
evidentiary time limit ordered on the basis of fairness or to allow for better “access to evidence” nor to extraordinary 
time limits.” 
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equal rights, in accordance with Article 76.762 of the Constitution of the Republic to present 

briefs on points of law. Establishing a period to present alegatos is not contrary to legal certainty 

nor is it a reason for nullity. It should be noted that the record of the trial court proceeding was 

two hundred and sixteen thousand, six hundred and ninety-two (216,692) pages long. For this 

reason it was necessary to grant the parties a discretionary time period to present their brief on 

points of law. Each case is different. It was necessary to ensure each party’s right to a defense by 

setting reasonable time limits so that the litigants would be able to prepare a proper defense. It 

would have been different if, for example, the judge had granted a shorter period of days to 

present the alegatos in a proceeding of more than two hundred and sixteen thousand, six hundred 

and ninety-two (216,692) pages. The judge must work to ensure, to care for the proper course of 

the proceeding, and inform himself about the lawsuit. The parties that come before the courts are 

seeking to settle a dispute. The judge must be vigilant in the application of the Constitution, and 

therefore also safeguard the application of procedural laws, and therefore the granting of a longer 

period for the presentation of briefs on points of law or alegatos does not amount to a violation of 

Article 82 of the Constitution of the Republic of Ecuador, nor of Article 25 of the Organic Code 

of the Judicial Branch. ----------------------------------------------------------- 

 

The process of judicial inspections was improperly truncated 

 

Article 346.3 of the Code of Civil Procedure establishes that substantial formalities common to 

all judicial proceedings and stages are: the legal standing to litigate. The legal standing to litigate 

is one of the procedural requirements indispensable for any legal relationship to be valid63, 

which is linked to the “capacity of the parties to   

                                                           
62 Art. 76 – In all proceedings determining rights and obligations of any kind, the right to due process shall be 
ensured, and it will include the following basic guarantees. 7. Persons’ right to a defense shall include the following 
…” 
63 Decision No. 3-99, First Civil and Commercial Division, Official Gazette No. 142, 5-III-1999. “In order for a 
process to be instituted, it does not suffice to file the claim but such filing must meet the essential requirements 
established by law, which are so-called by legal scholars as procedural requirements, to wit: a) the legal standing to 
sue pertaining to the plaintiff or its legal representative or attorney, as the case may be (i.e. legal personality); b) the 
Judge’s jurisdiction, that is to say that the judge should have been duly appointed and taken over their judgeship; c) 
the Judge’s jurisdiction, based on territory, subject matter, persons involved in the proceedings, and judicial 
hierarchy; and d) the proper claim, which must fulfill the requirements set forth in Article 71 of the Code of Civil 
Procedure. …” 
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appear in court, or more specifically, their legal standing to litigate, legitimation ad processum, 

which enables them to appear in court on their own right or by means of a legally authorized 

agent. Article 104 of the Code of Civil Procedure points out two restrictively specific grounds 

where the failure to meet such legal standing to litigate occurs: legal incapacity and the lack of a 

power of attorney.”64 ------------------------------------------------------------------------------------------ 

 

Article 344 of the Code of Civil Procedure establishes that any judicial proceeding shall be null 

whenever either party thereto has failed to meet any of the substantive formalities required by 

this law; thus, the appellant alleges that this proceeding is null, because the plaintiffs waived 64 

out of the 97 requested judicial inspections, on the basis of the principle of production of 

common evidence. --------------------------------------------------------------------------------------------- 

 

The principle of production of common evidence refers to the face that, once evidence has been 

produced, it do not belong to the party offering the same but to the process as a whole; i.e. once 

such pieces of evidence have been lawfully admitted into the court proceedings, their purpose is 

to prove the existence or non-existence of facts alleged in the court record, notwithstanding who 

the evidence will benefit or harm. The waiver of any evidentiary practice does not result in a 

nullification of the proceedings. ------------------------------------------------------------------------------ 

 

Article 119 of the Code of Civil Procedure states that the opposing party shall be served notice of 

any evidence that has been submitted or requested so that said party may exercise its right of 

defense. The cassation appellant company hereto has alleged that said Article was not applied, 

yet fails to indicate which evidence said appellant company has never been served notice of. As 

has been stated in such allegations, and in regards to the waiver of evidence, such a waiver does 

not affect the validity of these   

                                                           
64 Decision No. 276-98, First Civil and Commercial Division, Official Gazette No. 319, 18-V-1998; Decision No. 
142-2000, First Civil and Commercial Division, Official Gazette No. 65, 26-V-2000; Decision No. 259-96, Second 
Civil and Commercial Division, Official Gazette No. 35, 27-IX-1996; Decision No. 381-99, Third Civil and 
Commercial Division, Official Gazette No. 23, 23-II-2000; Decision No. 224-98, Third Civil and Commercial 
Division, Official Gazette No. 90, 17-II-1998.  
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proceedings, all the more so when the parties have had the same time period during which they 

could request the production of any such evidence as they may deem necessary for the 

elucidation of the facts. -------------------------------------------------------------------------------------- 

 

It bears noting regarding the waiver of the evidence in question, that as a matter of fact the 

evidence that may never be waived is the one already produced, recorded or performed in the 

proceedings. It is only when evidence has been requested, ordered and actually obtained and it 

has probative value that it becomes part of the body of evidence, i.e. a piece of evidence. That 

article of evidence in turn means that the judge must weigh the evidence as a whole, which 

means that each and every piece of evidence produced in the case must be considered, given that 

“the judge’s duty and task is to rule on the admissibility and legality of evidence, as well as to 

weigh it vis-à-vis the facts of the case.”65 ------------------------------------------------------------------ 

 

The waiver of evidence is not an exceptional matter,66 “…evidence, as long as it has not been 

already produced, depends on the free and voluntary initiative of the party concerned (Art. 282) 

who regardless of whether it presents it or not, may withdraw any evidence already proposed and 

admitted, thereby cutting short measures already underway for said evidence to be presented. At 

any rate, such abandonment must to take place before the production of the piece of 

evidence…”, for instance, the Colombian Code of Civil Procedure establishes that any evidence 

pending production may be withdrawn so that the ordinary course of proceedings may 

continue.67 ----------------------------------------------------------------------------------------------------- 

 

Given the above, Articles 346.3 and 344 of the Code of Civil Procedure are not applicable, as the 

withdrawal of evidence is not forbidden in our legislation and even less is there a legal rule 

establishing that the withdrawal of evidence must take place in the same proceeding as in which 

a legal action is abandoned., As is set forth in this paragraph, the principle of production of 

common evidence is different from the withdrawal of evidence,  

  

                                                           
65 Taruffo Michele, Teoría de la Prueba [“Theory of Evidence”], Ara Editores E.I.R.L., Lima, Peru 2012, Page 212. 
66 Fernández Miguel Ángel, Comentarios a la nueva Ley de Enjuiciamiento Civil [“Comments to the new Civil 
Procedure Act”], Volume II, coordinated by Atelier, Editorial Atelier S.L., Barcelona, Spain, 2000, Page 1783. 
67 Article 186 of the CPC, sub Article 1 of the Colombian Code of Civil Procedure. 
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which may not take place only in cases when the various pieces of evidence have already been 

produced, on the basis of the principle of good faith, and in order to guarantee the due process as 

provided for in to Articles 76.7 and 168.6 of the Constitution of the Republic of Ecuador, even 

more so when the parties have been duly served notice of the evidence requested, “the 

fundamental principles defining the parties’ stance towards the evidence and, therefore, towards 

the decision on the facts, are the need to comply with the burden of proof, the consequent interest 

of the parties in proving the merits of their own allegations, and their right to produce 

evidence.”68 ----------------------------------------------------------------------------------------------------- 

 

5.11 Refusal to open the time period for discovery of essential errors. Failure to apply 

Articles 117, 258, 344, and 1014 of the Code of Civil Procedure. Erroneous interpretation of 

Article 844 of the Code of Civil Procedure. Failure to apply Articles 76.7(a), (c) and (h) of 

the Constitution. 

 

Article 258 of the Code of Civil Procedure provides: “Once it has been summarily proven that an 

expert report suffers from an essential error, the judge must, at the request of a party or on his 

own motion, order that the report be corrected by another expert or experts, without prejudice to 

any liability they may have incurred as a result of fraud or bad faith.” The appellant company has 

argued that this law has not been followed thus leaving it defenseless, for which reason it is 

alleging the nullity of the judgment. ------------------------------------------------------------------------- 

 

A judicial proceeding, as has been stated, consists of the sum of those acts giving rise to a legal 

relationship between the parties and the trier of facts for the purpose of resolving a dispute, and 

at every stage of the proceedings the parties may present various defenses. In this case, the 

appellant of the cassation has focused on the judgment rendered by the trial court alleging a 

failure to apply Article 258 of the Code of Civil Procedure, by merely noting that the ruling of 

the court of appeals upheld the trial court’s findings. ----------------------------------------------------- 

  

                                                           
68 Taruffo Michele, Teoría de la Prueba [“Theory of Evidence”], Ara Editores E.I.R.L., Lima, Peru 2012, Page 212. 
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The cassation appellant does not specify which procedural instance infringed upon its right to a 

defense. The cassation appellant affirms that the expert witnesses have arrived at arbitrary 

conclusions and have not used any reliable methods. In other words, the Cassation Court should 

review each and every one of the expert witnesses’ reports in order to determine whether there 

has been an actual infringement of the right of procedural defense? And it should likewise 

review the evidence, something which is not feasible in this action. Which court order has caused 

a nullity of the proceedings? The citing of motions filed by the defendant is not enough for a 

determination as to the existence or non-existence of a certain nullity, so the allegation of an 

essential error is neither clear nor sufficient to determine the nullity of the proceedings. The 

cassation appellant has challenged the judgment of the trial court, which is not the decision here 

on appeal, this therefore renders such allegations inadmissible. Cassation is a form of appeal only 

admissible against judgments of final courts of appeal. We note that the trial court judgment has 

already been subjected to an appeal. To review anew the trial court’s judgment would somehow 

constitute a double appeal of the trial court’s decision, which is not allowed by means of a 

cassation appeal, as this is an extraordinary form of appeal. As no further analysis is required, the 

claims regarding the failure to apply Articles 117, 258, 344, and 1014 of the Code of Civil 

Procedure; and regarding the erroneous interpretation of Article 844 of the Code of Civil 

Procedure, as well as the failure to apply Articles 76.7(a), (c) and (h) of the Constitution, are 

hereby dismissed. --------------------------------------------------------------------------------------------- 

 

5.12 Failure to apply Article 1698 and 1699 of the Civil Code in accordance with Articles 67 

and 229 of the Code of Civil Procedure and Article 339 of the Criminal Code. Falsification 

of the plaintiffs’ signatures in the complaint.  

 

“Within the legal jargon, nullity constitutes both an act considered not to have occurred, and well 

as the defect which prevents such act from having its legal effects. Nullity may result from the 

failure to comply with necessary and relevant circumstances, whether these involve the personal 

condition of the parties, or the act itself; which specifically encompasses the existence of intent 

and compliance with the formalities prescribed for such acts. Nullity may also be determined by 

law. Judges may not   
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declare any nullities pertaining to legal acts other than those expressly provided for in the 

relevant codes.”69 (emphasis added) ----------- 

 

Article 344 of the Code of Civil Procedure establishes that any judicial proceeding shall be null, 

whether wholly or partially, only when a mandatory formality as prescribed by this Code was 

omitted. For this reason, Article 346 of the same law establishes that obligatory formalities 

common to all legal proceedings are: 1. Jurisdiction of the judicial authority hearing the case; 2. 

Jurisdiction of the judge or court where the case is being heard; 3. The parties’ legal standing to 

litigate; 4. Service of the complaint upon the defendant or his/her legal representative; 5. 

Granting of a period for discovery of evidence, when there are alleged facts to be proven by 

evidence and the law provides for such a period; 6. Service upon the parties of the order to 

produce evidence and the judgment; and 7. The court be composed of the number of judges 

established by law. If the Court deviates from any of these mandatory requirements, the 

proceeding in question is held to be null, thereby rendering it invalid. Nullity may either occur 

upon the filing of the lawsuit, due to a lack of legal standing which can however be remedied,70 

or during the preceding, such as when failing to provide notice of the order to produce evidence; 

each of the grounds for nullity must have already been determined by the law (as per the 

specificity principle)71 and they must be so transcendental as to affect the proceeding and the 

parties’ right to a defense, thereby violating their constitutional rights, which facts were not 

alleged in this appeal. ----------------------------------------------------------------------------------------- 

 

The cassation appellant has stated in its appeal that at least twenty signatures of plaintiffs are 

false, and therefore the judge is obliged to declare the nullity of the proceeding. It is not within 

the competency of a civil court to determine the falsification of signatures, This is why the same 

cassation appellant cites Article 339 of the Criminal Code, given that this constitutes a criminal 

offense, and therefore [that determination] corresponds to a   

                                                           
69 Cabanellas Guillermo, Diccionario Enciclopédico de Derecho Usual [“Encyclopedic Dictionary of Usual Law”], 
Volume V, Editorial Heliasta, Buenos Aires, Argentina, page 587. 
70 Art. 360. Even if nullity has been declared for lack of the right of representation, if the party ratifies or approves 
it, the proceedings shall be valid; and the appellate court judges shall reverse the declaration of nullity and return the 
case to the lower court to rule on the primary matter at issue. (Code of Civil Procedure). 
71 There is no nullity without a specific law establishing it. 
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criminal judge or court, 72 as the case may be, who are jurisdictionally bound to decide on 

whether or not a crime was committed. No record exists of a finding or judgment as to this 

matter. ----------------------------------------------------------------------------------------------------------- 

 

Articles 43 and 67 of the Code of Civil Procedure are not legal rules that on their own determine 

grounds for nullity. Article 43 states that the parties must appear in any court proceedings either 

in person or by means of their legal representative. If they do not appear in person, but through a 

third-party, the proceeding shall not be null if it is later affirmed. If someone, whether an 

individual or legal entity, were to appear before a court, but is not the duly authorized 

representative of a party, then this would amount to a case of unlawful standing to litigate.73 The 

same is true where someone not legally vested with a power of attorney appears in a proceeding 

in court.74 Unlawful standing to litigate is indeed grounds for nullity of the proceedings.75 It is 

not for the civil court to determine the falsification of any signatures, nor should this question be 

addressed in these proceedings or in this appeal, as noted above; in cases involving the 

commission of a crime, the parties may appear before those authorities who are competent to try 

these kinds of offenses. The law discussed herein does not establish that a proceeding should be 

declared null because of the alleged existence of false signatures, even more so when the same 

cassation appellant later explains that these persons have ratified their claim. ----------- 

  

                                                           
72 Art. 221. JURISDICTION. Criminal Courts have jurisdiction to: 1. Conduct the trial proceedings and render a 
judgment in all the proceedings concerned with a public prosecution, whatever may be the punishment established 
for the crime being tried, except for the cases involving entirety of privileges, as set out in the Constitution of the 
Republic and the other laws of the country (the Organic Code of the Judicial Branch). 
73 Procedural requirement associated with the parties’ legal standing to appear in court. 
74 The unlawful standing to litigate occurs whenever someone who is not legally competent to appear in court or 
claims to be the attorney of a party to the proceedings has neither been vested with any power of attorney nor is this 
instrument sufficient for this. 
75 Peñaherrera Victor Manuel in his book Lecciones de Derecho Práctico Civil y Penal [“Lessons of Procedural 
Civil and Criminal Law”], Volume III, Editorial ML Megaleyes, Guayaquil-Ecuador, pp. 433 – 434, points out that: 
“This dilatory defense consists, as stated in our Article, in the legal incapacity to appear in court, or in the lack of 
power of attorney or authorization to represent another. The incapacity may not be founded but in the reasons 
described in detail in the First Article of Title II of this Code”. Then he goes on to say, “The lack of standing to 
litigate is, like jurisdictional competence, a substantial formality the omission of which does result not only in the 
nullity of the proceeding, but in that of the enforceable judgment. Therefore, said nullity may be alleged at any stage 
of the proceedings and the judge shall take it into account, even on a sua sponte basis, providing that the judge is 
about to request the record to issue a decision or render judgment. 
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In addition to the foregoing, it should be noted that the judgment issued by the Sole Division of 

the Provincial Court of Justice of Sucumbíos, on January 3, 2012, in the Fifth Article therein, has 

affirmed the explanations given by the trial judge76 since the alleged falsification of signatures 

was reviewed, and thereafter dismissed, that is, it was analyzed by the trial court in accordance 

with existing law, which is hence a credit to the justice administered by the courts, i.e. the 

reliability of the historical truth of the proceedings. ------------------------------------------------------ 

 

Further, Article 67 of the Code of Civil Procedure establishes which are the requirements for any 

lawsuit. This claim has been filed properly, pursuant to law, by means of an attorney-at-law duly 

vested with authority as was the case for Alberto Wray, in other words, the plaintiffs have been 

duly identified, as evidenced in the record, so it would be utterly wrong to mislead anyone into 

thinking that there has been no determination of the plaintiffs as a result of the alleged falsified 

signatures, as stated above, and for such purposes: “The lawmaker has not left to the parties’ 

discretion to lay out the structure of the pleading and the reply thereto; as both filings are subject 

to either pre-established rules or requirements to be fulfilled in order to proceed with a correct 

filing of their complaint and the proper administration of justice, all the more so when, in our 

legal system, technical, legal assistance is required to make or prepare these significant 

procedural instruments.”77 ----------------------------------------------------------------------------------- 

 

Having examined the defenses in this way, we hereby conclude that there has been no violation 

of Articles 43, 67 of the Procedural Code, nor any infringement of Articles 1698 and 1699 of the 

Civil Code. In regards to Article 229 of the Code of Civil Procedure, the defendant company has 

not   

                                                           
76 The judgment rendered in the trial court, on its page 56, points out as follows: “With regard to Chevron’s motions 
of December 20, 2010 at 8:50 a.m. and December 22, 2010 at 3:45 p.m. dealing with a handwriting analysis report 
from a foreign expert who is highly credentialed but has not been available to either the Court or the opposing party 
to be examined as would be proper prior to assessing his remarks, we see that the plaintiffs have ratified their 
participation in these proceedings on more than one occasion, so a handwriting inconsistency cannot be used as an 
argument to claim a forgery that the very author of the signature denies. The Court notes that not a single one of the 
individuals supposedly affected by the forgeries has supported Chevron’s charge, therefore it is extremely reckless 
and evidence of bad faith toward the Court and the opposing party. 
77 Official Gazette No. 35, 27-IX-199. Page 8. 
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explained how said rule of law has ever been infringed, especially when this rule refers to the 

receiving of testimony (either by commission or by request of another court -deprecatorio), as 

when witnesses reside in another canton, which is not the case, thus being nothing more than 

impertinent allegations. ------------------------------------------------------------------------------------- 

 

5.13 Procedural Fraud  

 

The concept of fraud according to the Dictionary of the Spanish Language refers to an “action 

contrary to truth and rectitude which harms the person against whom it has been committed. Any 

act tending to evade a legal provision to the detriment of the State or third parties.”78 Procedural 

fraud means any deceit committed by the litigants, the judge or judicial officers in order to obtain 

a lawful or unlawful judgment, or to prevent the rendering of a decision or the enforcement of a 

judgment. Procedural fraud is an attack against procedural law, and against the legal system 

itself. It is a deceit committed intentionally, thereby causing harm, and which is of course 

sufficient grounds for the nullity of legal acts, as it is presented under the guise of lawfulness in 

order to obtain advantages, whereas in other legislations (Italian law, for instance), it constitutes 

a crime. In Ecuadorian law, Article 130.13 of the Organic Code of the Judicial Branch 

establishes that it is within a Court’s power to dismiss, both in a timely and reasoned manner 

within the proceeding being heard, claims made in the judicial proceeding by an overt abuse of 

law or an evident fraud against the law, or for a clear purpose of delaying the issuance of judicial 

decision or enforcement thereof. ----------------------------------------------------------------------------- 

 

The court of appeals has explained in the judgment on appeal that the defendant has broadly 

exercise its right of defense, by submitting thousands of pages, which this Court of Cassation 

acknowledges, suggesting expert witnesses, cross-examining both witnesses as well as officers 

of the court, thus participating in each and every proceeding conducted during the  

  

                                                           
78 Spanish Royal Academy, Twenty-Second Edition, p. 1087.  
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trial court proceeding. “Thus, the proceeding has been public and, from what is observed, also 

transparent, with a horrifying duration.” -------------------------------------------------------------------- 

 

The defendant company also alleges some bias on the part of judges and has referred to the 

documentary “Crude”, especially to the materials not included in said documentary, to e-mails it 

claims exist between the parties, in other words, say, it has invoked facts that are not the subject 

of this litigation, but it has not invoked legal rules susceptible to challenges by a cassation 

appeal, “… in order to adjudicate a nullity due to a procedural violation, said violation must be 

sufficiently relevant to the disposition of the case. So that if the violation is not a significant issue 

in the judgment, as is the case here, since there is only a single inaccurate reference to a law, it is 

therefore not appropriate to quash the judgment on these grounds …” 79  The purpose of 

procedural nullities is to ensure the constitutional guarantee of the right of defense in court. 

ALSINA has very clearly provided us with this formula: where there is defenselessness, there is 

nullity; hence, if there is no defenselessness, there is no nullity. PODETTI points out that both 

the object and purpose of procedural nullities “is the safeguard of a constitutional guarantee”. 

PALACIO argues that “this notion must be interpreted with teleological criteria,” thereby 

ultimately subsuming the specific purposes within the general one consisting in guaranteeing the 

defense in court of any person and their rights.”80 --------------------------------------------------------

- 

 

The cassation appellant has alleged in its appeal the existence of procedural fraud. This serious 

allegation extends to the administration of justice, thereby throwing shadows of suspicion over 

the Ecuadorian courts, but it has, nonetheless, never identified any law in such allegations, nor 

has it ever shown how this affected the validity of these proceedings, and therefore such 

complaints amount to vague allegations, with no legal foundation, and result in mere statements., 

These allegations, more than anything else, constitute grievous affronts to those charged with the 

highest responsibility for administering justice in Ecuador. ----------------------------------------- 

 

5.14 Failure to apply Articles 1, 75, 76, 169, 172, and 174 of the Constitution.  
                                                           
79 Decision No. 144-2001, Case No. 76-99; Official Gazette 352, dated June 21, 2001. 
80 Maurino Luis Alberto, Nulidades Procesales [“Procedural Nullities”], Editorial Astrea, Buenos Aires – Argentina, 
p. 33. 
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Article 1 of the Constitution of the Republic of Ecuador declares that Ecuador is a constitutional 

state of rights and justice, and sets forth the principles under which the Republic of Ecuador is 

governed. Article 75 of the Constitution of the Republic enshrines the right to free access to 

justice as well as to an effective and unbiased judicial protection subject to the principles of 

immediacy and promptness, which leave no room for judicial defenselessness. Article 169 of the 

Constitution of the Republic of Ecuador asserts that the procedural regime exists as a means to 

the fulfillment of justice and denotes which principles will make effective the guarantees of due 

process of law. Finally, Article 172 and 174 of the Constitution prescribe that judges shall 

administer justice in accordance with the law, and the principle of due diligence shall apply (as 

per Article 172), whereas procedural bad faith and malicious or reckless litigation, as well as 

creating hindrances or procedural delays shall be punishable pursuant to law. --------------------- 

 

When substantiating its appeal, Chevron Corporation has indicated that the State is obligated to 

guarantee the unbiased administration of justice, rules which have not been applied, and 

denounced a failure to apply Article 172 and Article 174, paragraph two, of the Constitution; 

however, appellant has not explained the way in which such constitutional violations have 

occurred, and has only listed them in a vague manner, without sufficiently explaining either how 

the judges involved have not acted in accordance with the Constitution, international treaties and 

the law, or (without explaining) a lack of due diligence, procedural bad faith, malicious or 

reckless litigation purportedly pursued, and how procedural hindrances or delays have been 

caused. The defendant company has merely indicated that: “The lack of application of these 

constitutional rules is obvious, as is the failure to apply the legal provisions found in our legal 

system…”81 ---------------------------------------------------------------------------------------------------- 

  

                                                           
81 See pages 35-36 of the Cassation Appeal. 
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In the judgment on appeal, the Court of Appeals has pointed out, with regards to bad faith, that it 

was addressed by the trial judge, even issuing orders for damages against the defendant company 

and ordering it to pay court costs on account of its flagrant bad faith.82 ------------------------------ 

 

Ecuadorian legislation provides for penalties for bad faith by litigants, as well as for any bias that 

might exist in the administrators of justice. The allegations made by the defendant company are 

not sufficient grounds for the nullity of these proceedings, since there is no document whatsoever 

in these trial record showing the procedural fraud, procedural nullity or the corresponding 

penalty imposed by the law itself. It bears noting that a cassation appeal must be made on the 

basis of proper, clear, and accurate grounds, “without resorting to vague allegations, relating the 

contents of the laws which were purportedly infringed with the facts and circumstances 

concerning referenced violation; this is to say that any violation must be proved and it will not be 

sufficient to point out that the judgment infringed on such and such legal rule, but will indeed be 

necessary to prove how, when, and why the infringement occurred.”83 And that “any court 

decision shall be flawed because of an in procedendo error upon the institution of the 

proceedings, whenever the jurisdictional authority required to render judgment lacks sufficient 

jurisdiction or competency; whenever litigants have no legal or procedural capacity, as are 

necessary for the efficient carrying out of certain procedural acts; whenever, in sum, those who 

lawfully are acknowledged as having legal standing to be sued have not been duly summoned so 

as to possibly defend themselves from any procedural actions so conducted in a valid manner, 

with such failure entitling the 

                                                           
82 See Sections Five and Seven of the judgment rendered by the Sole Division of the Provincial Court of Justice of 
Sucumbíos on January 3, 2012. “That is why, the procedural law itself has provided for a series of remedies for that 
abusive exercise, or whenever it becomes clear that the party concerned has litigated recklessly or in bad faith: Art. 
283 of the Code of Civil Procedure states that: “In judgments and orders, a party who has either litigated recklessly 
or in bad faith will be ordered to pay court costs.” Based on the review of the trial court record, this Division has 
observed various obstacles created by the challenges raised by the Defendant and various judges hearing this case 
had to overcome them in order to comply with the sacred duty to administer justice… Chevron has exercised its 
defense even with excessiveness... Chevron was ordered to pay court costs for its manifest, notorious and evident 
bad faith; so much so that now it must be said that the Defendant’s conduct in the case, rarely seen in the annals of 
history of the administration of justice in Ecuador, was abusive to the point that, should this Division overlook such 
attitude without dedicating a few lines in this part of the ruling, it would be an example setting a disastrous 
precedent for other litigants.” 
83 Judicial Gazette, Year CIV, Series XVII, No. 11, page 3486 (Quito, February 12, 2003). 
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defenseless parties to justifiably challenge the court decision affecting the exercise of their right, 

and thus enabling them to render it ineffective.84 ----------- 

 

Based on the foregoing, we conclude that there has been no failure to apply Articles 1, 75, 76, 

169, 172, and 174 of the Constitution of the Republic of Ecuador, even less regarding the serious 

complaints or accusations made against the plaintiffs and the very administration of justice 

where the judges who have issued judgment pursuant to the law are immersed, all the more so 

when no explanation has ever been given about the way in which Articles 75 and 76 of the 

Constitution of the Republic of Ecuador have been violated; hence the inadmissibility of ground 

two of Article 3 of the Cassation Act alleged in the appeal. --------------------------------------------- 

 

5.15 Failure to apply Articles set forth in the Organic Code of the Judicial Branch 

 

The appellant company has alleged that there has been a failure to apply Articles 9, 100.1, 100.2, 

128, 129.1, 130.1, 130.6, and 148 of the Organic Code of the Judicial Branch. --------------------- 

 

Fairness and independence of judges 

 

The defendant company has alleged that there has been a failure to apply Article 9 of the Organic 

Code of the Judicial Branch, in accordance with Article 76.7(k) of the Constitution of the 

Republic of Ecuador. ----------------------------------------------------------------------------------------- 

 

Article 9 of the Organic Code of the Judicial Branch enshrines the principle of fairness, in 

accordance with Article 76.7(k) of the Constitution of the Republic, which states that the right of 

defense shall include that of “[being] tried by an independent, impartial and competent judge. No 

one shall be tried by ad hoc tribunals or special committees created for this purpose.” ------------- 

  

                                                           
84 De la Plaza Manuel, La Casación Civil [“Civil Cassation”], Editorial Revista de Derecho Privado, Madrid – 
Spain, p. 273. 
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Appellant company complains that there has been no impartiality on the part of judge German 

Yánez, and then added that judge Juan Nuñez held some improper meetings, and communicated 

his own judgment in advance, that Judge Leonardo Ordoñez invented a term that does not exist; 

and finally, that judge Nicolas Zambrano allowed the plaintiffs to draft his judgment.85 ----------- 

 

All these issues alleged by the cassation appellant refer to the purported events that occurred 

during the proceedings, thus becoming mere statements, as was noted above, and rendering them 

useless as sufficient grounds to quash a judgment. If, as appellant alleges, there were 

irregularities in the proceeding, Ecuadorian legislation establishes actions that can be brought for 

these kinds of facts, disputes or conflicts, including those of an administrative and criminal 

nature, notwithstanding the applicable civil liabilities, but allegations of this kind may not be 

made nor may cassation of the relevant judgment be sought without any reasoned legal basis and 

without seeking cassation of the relevant judgment, given that it is legally absurd to file a request 

for the nullity of a proceeding by means of a cassation appeal, using statements such as: “Judge 

Germán Yánez, under threats by the opposing party to report him for alleged sexual harassment, 

was forced to appoint Richard Cabrera as the global expert and defended his work.”86------------- 

 

Chevron Corporation alleges that there is a “great collusive demonstration”.87 When collusion is 

an independent action governed by our Ecuadorian legislation, it is so regulated under the 

Collusion Prosecution Act; and, as stated by this Division of the Court, it is not possible to seek 

the cassation of a judgment by making these kinds of allegations, even more so when, according 

to the cassation appellant’s affirmations, Judge Nuñez was subject to a proceeding before the 

Judicial Council.88 Therefore, the affirmation made by the court of appeals is the correct one, as 

it is not within its scope of that court to have jurisdiction to hear collusive action cases within a 

summary verbal proceeding, or procedural fraud, judges’ behaviors, proper and improper 

meetings,   

                                                           
85 See page 38 of the cassation appeal filed by Chevron. 
86 See page 38 of the cassation appeal filed by Chevron. 
87 About collusion, Escriche defines it in his Dictionary of Legislation and Judge-Made Law as “the fraudulent and 
secret agreement made between two or more parties for some business to the ‘detriment of a third party’”; Escriche 
is a legal writer who also mentions that “it is clear that any act or contract performed or made with collusion must be 
declared null and void, thereby compensating the party for any damage sustained as a result thereof.” 
88 See the bottom of page 61 of the cassation appeal filed by Chevron. 
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the appointment of [substitute / associate] judges, plaintiffs’ connivance, among other allegations 

made by the appellant company.89----------------------------------------------------------------------------

--------------- 

 

According to ground two for nullity contained in Article 3 of the Cassation Act, such cassation 

appeals are admissible when the legal defect complained of is established as a case for nullity in 

the law and, that it should be so significant that the whole proceeding could not fulfill its raison 

d’être, thus leaving one of the parties in a state of defenselessness. The defendant company has 

exercised its rights in a broad manner and has had decades of time to bring an action, remedy or 

complaints by pursuing the appropriate means to settle the purported conflicts complained of. 

Based on the reasons expounded above, we can conclude that there is no failure to apply Articles 

9 and 128.12 of the Organic Code of the Judicial Branch, and 76.7(k) of the Constitution of the 

Republic of Ecuador. ----------------------------------------------------------------------------------------- 

 

Falsification of two reports made by the expert witness, Charles W. Calmbacher 

 

The cassation appellant company asserts that the reports submitted by expert witness Charles 

Calmbacher are null,90 that is to say, on basis of ground two, the validity of a piece of evidence is 

challenged, which is not proper to do on these grounds, by referring to some e-mails sent to 

Plaintiffs’ attorney (Alberto Wray, Esq.). An objection to evidence is not constitute grounds for 

nullity, unless it is expressly specified by law, “nor does any form of violation result in the 

admission of an appeal.”91 ---------------------------------------------------------------------------------- 

  

                                                           
89 See Section Five of the judgment rendered by the Sole Division of the Provincial Court of Justice of Sucumbíos, 
Nueva Loja, on Tuesday January 3, 2012. “Mention is also made of fraud and corruption of plaintiffs, counsel and 
representatives, a matter to which this Division should not refer at all, except to let it be emphasized that the same 
accusations are pending resolution before authorities of the United States of America due to a complaint that has 
been filed by the very defendant here, Chevron, under what is known as the RICO act, and this Division has no 
competence to rule on the conduct of counsel, experts or other officials or administrators and auxiliaries of justice, if 
that were the case.” 
90 See page 41 of the cassation appeal filed by Chevron: “The fact that reports have been falsified and that these 
have been fraudulently presented in the proceeding not only voids that evidence…” 
91 De la Rúa, Fernando, El Recurso de Casación [“The Cassation Appeal”] Editor Víctor P. De Zavalia, Buenos 
Aires, Argentina, 1968. P. 128. 
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The cassation appeal is an extraordinary appeal granted to the losing party so that the Cassation 

Court may annul not every unfair judgment, but only those in which their own specific 

unfairness has been proved to have been founded on a wrongful interpretation of the law.92 The 

defendant company in this case has not proven the alleged falsification of the reports made by 

the expert, Charles M. Calmbacher, as it has not even mentioned which legal rule has been 

supposedly infringed and whereby the proceeding would be annulled, and “in regard to ground 

two for nullity, the appellant party was required to point out which procedural rules have 

rendered the proceeding absolutely null or have caused it to become so defenseless that they 

have made it impossible for the defendant company to exercise its right of defense, a legal 

situation that is nowhere to be noticed in the defendant company’s brief seeking leave to 

appeal.”93 This failure to specific the law makes it impossible for this Court to discuss the 

admissibility or not of the accusation made. --------------------------------------------------------------- 

 

Illegal appointment and performance of expert Richard Cabrera 

Legal certainty is one of the very purposes of a cassation appeal, since by means of this appeal 

both the enforcement of the law and the defense of a right may be sought. In this case, Chevron 

has referred to a series of purported irregularities ranging from the unused outtakes from the film 

“Crude” for the appointment of the expert witness, Richard Cabrera, documents obtained from a 

personal diary, to the forgery of expert reports and the handling thereof, i.e., it again objects to 

and challenged the evidence on the basis of ground two for nullity in contravention of what has 

been established by statutory law, legal scholars and jurisprudence. ----------------------------------- 

 

The appeal does not indicate which law has been violated, thereby resulting in the nullity of the 

proceeding,94 more so even when the trial court’s judgment did not take into account the expert   

                                                           
92 Calamandrei Piero, Casación civil [“Civil Cassation”], Buenos Aires: Ediciones Jurídicas Europa-América, 1959, 
p. 17. 
93 Supplement Official Gazette 195. 18-IV-2010. Page 3. Excerpted from El Recurso de Casación [“The Cassation 
Appeal”], by Manuel Tama. Page 205. 
94 Compare with the cassation appeal filed by Chevron on pages 41 through 47. 
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report submitted by expert witness Richard Cabrera.95 In addition, the judgment rendered by the 

Court of appeals has been analyzed on the basis of the expert report submitted by engineer 

Cabrera, in accordance with the appeal lodged by Chevron.96 ------------------------------------------- 

 

It should be noted that the allegations and unproductive when they do not state which legal rules 

have been infringed, or how the nullity of the proceeding has arisen. The defendant company has 

made reference to a series of facts of various sorts, without explaining unequivocally how these 

facts may affect the validity of the proceeding, as pointed out by Enrique Vescovi, “By virtue of 

the non-formalistic nature of modern procedural law, it has been established that, for any nullity 

to exist, it is not sufficient to have a violation as to form, if no harm is done to the opposing 

party,”97 as Ecuadorian case law has decided, “… it is necessary to point out both clearly and 

specifically, the concept of violation, that is, that the following elements should exist:  

  

                                                           
95 See the judgment of the trial court issued by the President of the Provincial Court of Justice of Sucumbíos on 
February 14, 2011, pp. 50-51 “Chevron attaches a significant number of documents, e-mail contacts, several dozen 
video sand what it claims are their transcripts (in volumes 2011 to 2017, and others). Plaintiff has challenged the 
validity of these videos and their transcripts as “obviously manipulated evidence,” alleging that they are only 
selected portions, edited and taken out of context from longer tapings which this Court has not been able to 
appreciate. However, due to the seriousness of the charges, and although the circumstantial evidence does not 
constitute proof, we must address the petition found at the end of this motion which, aside from making reference to 
the lack of validity for which we have found no legal basis, asks that this Court not consider expert Cabrera’s report 
and also asks that the Judge “refrain from requesting the case file for ruling until at least December 1, 2010 and until 
Your Honor investigates all the evidence related to expert Cabrera’s fraudulent report.” The latter petition would 
mean that this Court would suspend this proceeding based on a request from one of the parties that has a certain 
expectation in that period of time, which is contrary to public law, which orders that no incidental proceeding can 
suspend the verbal summary proceeding, which is the reason this petition was previously rejected. However, 
addressing the purpose of the defendant’s motion that Cabrera’s report not be considered, and endeavoring not to 
leave it in a state of defenselessness due to a lack of time that this type of trial cannot grant for submitting the 
evidence which would allow the defendant to prove its accusations against expert Cabrera and his expert report, the 
Court accepts the petition that said report not be taken into account to issue this verdict.” 
96 See the judgment rendered by the Sole Division of the Provincial Court of Justice on January 3, 2012, Section 
Five: “As for the assertion that in the trial court evidence that is not in the case record was 
considered, the Division has reviewed the pages of Chevron’s appeal brief designated with numbers 55and 56 in 
which it asserts that the judgment refers to various samples that supposedly are included in the filings to reach the 
conclusion that the former concession area is contaminated, which, it states, must reflect a reference to information 
that is not included in the record; having reviewed the detail, it was found that the data that the first instance judge 
considered is in the record, while in the report of expert Cabrera no specific reference to these samples was found..” 
97 Derecho Procesal Civil [“Law of Civil Procedure”], Volume III, Ediciones Idea, Montevideo, pp. 68 and 69. 
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an error consisting in an improper application; either a failure to apply or the wrong 

interpretation, or what is the same, an error in the selection of the applicable rule by the judge, an 

error in the existence of the applicable legal rule, or an error in the meaning of such a rule, all of 

these requirements not having been met in this case.” 98  Based on all of the foregoing 

explanations, these allegations are dismissed. ------------------------------------------------------------ 

 

5.16. The pseudo-judgment issued by the trial court was not drafted by the judge hearing 

the case. This illegal act leads to the non-application of the legal rules set forth in 

Articles 75, 76.7(k) of the Constitution, in accordance with Articles 424 and 11 of the 

Constitution, as well as Articles 7, 8, 9, and 15 of the Organic Code of the Judicial 

Branch, and Article 262 of the Code of Civil Procedure. 

 

The cassation appellant has alleged that the judgment rendered by the trial judge was drafted by 

the plaintiffs, and making reference even to the commission of a procedural violation,99 which 

would result in the nullity of the trial court’s judgment. The nullity of any judgment, according to 

the Code of Civil Procedure, arises for reasons expressly provided for in the law itself,100 which 

is something different from the grounds for nullity of a proceeding, as we discussed herein,101 

therefore allegations such as those involving the perpetration of a crime102 are not sufficient legal 

foundation to lodge a cassation appeal and allege the nullity of a judicial proceeding, since the 

record also does not show any judicial determination on the commission of a crime.---------------- 

  

                                                           
98 (Judicial Gazette. XVI. N. 13. Page 3531). 
99 See the cassation appeal filed by Chevron, page 47. 
100 Code of Civil Procedure, Art. 299. Any final and enforceable judgment is null and void for the following: 1. Due 
to the lack of jurisdiction or competency on the part of the judge who rendered the decision; 2. Due to the a lack of 
lawful standing to litigate of any of the parties to the proceedings; and 3. Due to the failure to serve notice of the 
complaint upon the defendant, should proceedings be pursued and terminate in default. 
101 Art. 344 of the Code of Civil Procedure. “Notwithstanding Article 1014, a proceeding is void, in whole or in part, 
only if one of the essential requirements established in this Code has been omitted.” 
102 See the cassation appeal filed by Chevron, page 47, which states that: “There is evidence in the case that the 
plaintiffs illicitly participated in the drafting of the lower court’s judgment signed by judge Nicolás Zambrano, 
which constitutes a serious procedural crime and leads to the nullity of the lower court judgment …” 
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Additionally, the defendant has made reference to the trial court’s judgment, without specifying 

when Articles 7, 8, 9, 15, and 100 of the Organic Code of the Judicial Branch, as well as Articles 

11, 7, 76.7, 424 of the Constitution, and Article 11 of the Civil Code were infringed. -------------- 

 

The cassation appeal, as recognized in the doctrine, is almost a lawsuit, a means to challenge the 

judgment against which an appeal has been lodged and seeks to annul a court decision, but the 

court decision sought to be annulled here is the one rendered by the court of appeals, and not the 

one issued by a trial court, something which the cassation appellant has confused in this 

allegation. ------------------------------------------------------------------------------------------------------- 

 

Whenever ground two for nullity set forth in Article 3 of the Cassation Act are invoked, it is 

necessary to establish an adequate foundation by correlating the applicable legal rules with the 

facts which occurred in the proceeding; for instance, if a nullity of proceedings is alleged on the 

grounds of a failure to give notice to a defendant, the cassation appellants must basically refer to: 

1) the substantial formality of the proceeding (i.e. the summons)103; the applicable legal rule 

determining that the lack of the alleged formality constitutes sufficient grounds for the nullity of 

the proceeding104; 3) the determination of the procedural moment when the relevant nullity of the 

proceedings did in fact occur; 4) the explanation of how exactly a state of defenselessness has 

arisen as a result of the failed formality and/or how such failure has impacted the decision in the 

case. -------------------------------------------------------------------------------------------------------------- 

 

In this case under discussion, as noted above, Chevron Corporation denounces the commission 

of a “procedural crime”, without explaining exactly there was an infringement of the principles 

of competency, jurisdiction, and legality (Article 7 of the Organic Code of the Judicial Branch); 

the principle of independence (Article 8 of the Organic Code of the Judicial Branch); the 

principle of responsibility (Article 15 of the Organic Code of the Judicial Branch); how the 

judicial servants’ breach of their duties has resulted in the nullity of the   

                                                           
103 Article 346.4 of the Code of Civil Procedure. 
104 Article 349 of the Code of Civil Procedure. 
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appellate court’s decision (Article 100 of the Organic Code of the Judicial Branch); how a failure 

of access to justice or the lack of effective protection (Article 75 of the Constitution of the 

Republic of Ecuador arose, and how it was not afforded justice on an independent and fair basis- 

(Article 76.7.k of the Constitution of the Republic of Ecuador); how legal efficacy has been 

damaged, how the Constitution has been contravened so that the trial court’s judgment should be 

rendered ineffective (Article 424 of the constitution of the Republic of Ecuador); or how the 

exercise of rights has been infringed (Article 11 of the Constitution of the Republic of Ecuador); 

or how or in what way the relevant nullity has arisen (Article 9 of the Civil Code). Based on this 

analysis, we cannot conclude that there was any violation whatsoever of the rules referred to 

above, and which have been entangled and extensively confused and, was discussed above, the 

in procedendo error leading to ground two for nullity set forth in Article 3 of the Cassation Act is 

related to the abnormal development of the procedural relationship, and in this lawsuit, ever 

since its valid inception until this very procedural moment, we find no infringement whatsoever 

of any procedural rule prescribed by law as mandatory basis, under pain of nullity. Based on the 

foregoing explanations, the allegations posed by the appellant are hereby dismissed. ------------- 

 

5.17. On the malicious actions by the attorneys for the plaintiffs 

 

The right to a defense is a guarantee of due process; it is based upon every person having the 

right to be judged by a Court or judge with jurisdiction, before a proceeding, to present evidence 

and arguments; the right to a defense is regulated by Articles 76.7 and 77.7 of the Constitution of 

the Republic. At the same time, this right is correlated to other rights; it is one of the most 

important principles of due process that are guaranteed in international legislation, as well as in 

the Universal Declaration of Human Rights, in the International Pact on Civil and Political 

Rights, in the American Convention on Human Rights, and in our legislation. --------------------- 

 

The defendant company, Chevron Corporation, in its motion for cassation, indicates that: 

“Counsel for the plaintiffs have acted in a deceitful manner, corrupting justice, extorting the 
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judges, corrupting the experts and falsifying documents.” In other words, it is accusing the 

plaintiffs and those who intervened in this case, attorneys, experts, and judges of having 

committed several crimes, which is not admissible in this appeal, nor is it admissible for these 

grave accusations to be made in this way; if the appellant company believes that said crimes have 

been committed it must file the respective complaint before the authorities with jurisdiction, with 

the corresponding evidence. The State of Ecuador is a constitutional state of law and justice, 

social and democratic, which guarantees a high level of protection of rights105, as well as the 

mechanisms to make effective all of the rights enshrined in the Constitution of the Republic of 

Ecuador. As stated by Dr. Luis Cueva Carrion, today there exists another view in understanding 

and applying the law: “That of fundamental rights; and both the organization of political power 

as well as of the judicial branch and other branches and state institutions must answer to this new 

reality.”106 If the persons whom the appealing company indicates in its cassation appeal have 

committed crimes which would harm the defendant company, it may always come before the Bar 

Association, the Judicial Council, Prosecutor General’s Office, etc., as applicable, in order for 

them to determine the behavior of the attorneys, judges, [and] experts, and for them, in turn, to 

exercise their right to a defense regarding the aforementioned accusations. It seems strange to 

seek a declaration of nullity of a case due to the presumed conduct of the litigants and plaintiffs 

without having had a prior trial whose judgment is firm, as has been explained at length in this 

decision. -------------------------------------------------------------------------------------------------------- 

 

From the above we conclude that there has been no lack of application of Articles 1, 169, and 
172 of the Constitution of the Republic of Ecuador; and, 26, 100.1, 100.2, 130.1 and 130.6 of the 
Organic Code of the Judicial Branch. ----------------------------------------------------------------------- 

 

                                                           
105 Echeverria Julio, The New Constitution of Ecuador, State, Rights and Institutions. Pg. 11: “Ecuador, like other 
countries in the region, is currently going through a state of institutional transformation, in which institutional 
redesign becomes crucially important.” 
106 Cueva Carrion Luis, Ordinary Constitutional Action for Protection, Pgs. 125 and 126. 
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5.18. Constitutional grounds to quash the judgment issued by the court of appeals due to 

procedural fraud. 

 

In this decision and throughout this statement the procedural nullities alleged by the appellant 

company have been broadly analyzed without finding sufficient merit to declare nullity; as has 

been stated in the case, the defendant company has exercised its right to a defense, and an 

examination has been made regarding procedural fraud and its implications, without having 

found firm grounds regarding this assertion; therefore there has been no lack of application of 

Articles 426, 11.1, 11.3, 11.9 of the Constitution; in addition, simply listing norms without 

explaining their pertinence to the appeal for cassation makes it inadmissible because “Above all 

it is necessary to bear in mind the purpose of procedural law, and according to this to determine 

if a ruling is flawed due to the second ground in Article 3 of the Cassation Act by having 

violated this type of legal provisions. In this regard, it must be remembered that the purpose of 

procedural law is to guarantee the protection of the legal order and therefore social harmony and 

peace, through the peaceful, impartial, and fair execution of abstract objective law in specific 

cases, thanks to the exercise of the jurisdictional function of the State through specialized public 

officials. The procedural norms don’t have a life of their own, but through or as a function of the 

substantive law whose force is protected; therefore, only the violation of a procedural norm 

which affects the application of this substantive right, in a way which impedes its application, 

determines that the judgment should be annulled due to in procedendo flaws.”107 -------- 

 

The appellant company should have based its cassation appeal on the improper application, lack 

of application, or erroneous interpretation of the norm or procedural norms that were somehow 

infringed, as well as on the manner in which nullity has been caused in the part being appealed 

and how this nullity has affected its right to a defense, as the doctrine has indicated. For the 

above reasons, the grounds alleged are dismissed. -------------------------------------------------------- 

                                                           
107 Decision No. 473, IX 7 1999, J. No 208-99, Condor v. Irigoyen, O.G. No. 332 XII 3 1999. 
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SIXTH. SECOND OBJECTION.- 6.1 In accordance with the logical order of the grounds it is 

appropriate to analyze the fifth ground in Article 3 of the Cassation Act “If the judgment or order 

does not meet the requirements set forth by law, or if the holding contains contradictory or 

incompatible decisions.” ------------------------------------------------------------------------------------ 

 

6.2. The appellant company indicates that the judgment on appeal is not reasoned when it 

refers to the allegations of false signatures, to the lack of appearance by the plaintiffs who 

do not know how to read and write to recognize their fingerprints, and to the lack of 

empowerment by the joint counsel for the plaintiffs, only making mere references to the 

prior judgment. 

 

The cassation appellant indicates that there is a violation of paragraph two of Article 276 of the 

Code of Civil Procedure, which states: “This rule will not be deemed to have been met in 

appellate court and supreme court rulings that merely reference a prior ruling.” -------------------- 

 

The Sole Division of the Provincial Court of Justice of Sucumbíos, on January 3, 2012, affirmed 

the judgment of the lower court, thus discarding the allegations of the appellant company as to 

the falsehood of the signatures, the lack of appearance of the plaintiffs who do not know how to 

read and write to recognize their fingerprints, and to the lack of empowerment by the joint 

counsel for the plaintiffs; from which we infer that in fact the provisions in Article 276 of the 

Code of Civil Procedure have been omitted; in other words, the court of appeals should have 

specifically referred to these allegations and not only referred to the judgment issued by the 

President of the Provincial Court of Justice of Sucumbíos. ---------------------------------------------- 

 

Eugenio Florian, cited by Fernando de la Rua, indicates that the judgment “shall not be an act of 

faith but an act of reasoned conviction.”108 In the view of Chovienda the judgment “Is the 

                                                           
108 De la Rua Fernando, General Theory of the Process, Buenos Aires Depalma Editors, 1991, Pg. 146. 
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pronouncement of the substance of the case and more precisely, the decision of the judge who 

affirms the existence or nonexistence of the concrete will of the law in the litigation.” 109  

Fernando Diaz Canton explains that the reasoning is: “the statement by the judge or Court of the 

rational justification for a certain legal conclusion.”110 -------------------------------------------------- 

 

Sound reasoning is an oversight requirement at cassation, in addition to being a guarantee of due 

process enshrined in the Constitution. The explanation must justify and present the reasoning for 

the solution that has been reached; that is why the reference to prior judgments is not enough to 

justify a decision. The matter of reasoning and judgment in the law is present as a constitutional 

guarantee; however, in the judgment of the court of appeals, despite the fact that it makes 

reference to the judgment of the lower court, it does not explain its decision, thus not complying 

with the constitutional guarantee. The judicial truth in this case is limited, minimal we would 

say, as it does not have the value of being the effective focus of the law, since “Reality, truth, 

and judicial security constitute a triangle which requires the depth of justice.”111 ------------------ 

 

Based on the above and the terms that remain to be analyzed, this Cassation Court states: --------- 

 

On the presumed existence of a complaint that the plaintiffs would have filed regarding the 

falsification of their signatures and seals not appearing in the record; while it is substantive to the 

judgment that the judge has the duty to mention what has been admitted as evidence by one of 

the parties, it is no less true that in the decision the evidence that has been obtained and admitted 

in violation of the Constitution or the law shall be analyzed and considered,112 since, “In order to 

issue the ruling, the judge needs to examine the facts asserted by each one of the parties and 

denied 

                                                           
109 Chiovenda Jose, Code of Civil Procedure, Mexico, Cardenas Editor, 1990, Pg. 299. 
110 Maier Julio, Criminal Procedural Law, Buenos Aires, del Puerto Editors, 1996, Pg. 59 
111 Perez Duarte Javier, Judicial Evidence, Challenges in Civil, Criminal, Labor, and Adversarial Administrative 
Jurisdictions, Vol. I, The Law, Wolters Kluwer Group, Madrid Spain. Pg. 144.  
112 Art. 76.4 of the Constitution of the Republic of Ecuador: “Evidence obtained or taken in violation of the 
Constitution or the law will have no legal validity and will lack probative value.” 
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by the other, and which of these, requiring evidence, have been proven. The evidence must be 

legal and meet the legal requirements inherent in processes for a declaratory judgment: to be 

presented, ordered, and admitted within the term granted for this; having made prior notification 

to the opposing party; being pertinent, etc.”113 and, as is well analyzed in the trial judgment “the 

existence of a handwriting report inserted into the process without the right to object and 

violating the principle of immediacy cannot constitute grounds for declaring the nullity of the 

process” as stated in the previous Section. If there were a presumed falsification of signatures 

and seals, the persons apparently affected have had 20 years to argue such falsification, without 

this having happened, even more so when the acts have been affirmed by the plaintiffs in the 

process.  

 

Regarding the argument of the fingerprints, the actions of the plaintiffs have been affirmed 

several times within the case, legitimating in this way once again the complaint filed. As to the 

falsehood of legal representation, this Court of the Division affirms the preceding Section in 

which it analyzed the validity of the Legal Representation, and this being a public instrument, it 

is obvious that in order to object to its authenticity it must be done in the pertinent manner, in 

which the falsehood or not of the document is determined through the civil or criminal 

proceedings as the case may be. ------------------------------------------------------------------------------ 

 

6.3. The judgment is incomplete as it rejects the defense of the extinction of obligations and 

res judicata presented by Chevron as a consequence of the Settlement Agreements signed 

with the State and the Governments in the Area of the Concession. 

 

Collective rights are human rights, whose owners are a group of people. “Collective rights are 

different from other third generation rights in that it is relatively possible to determine who 

exactly may claim them or are affected by their violation. Therefore, all of the members of 

society have third generation rights to development or peace, 

 

                                                           
113 Troya Cevallos Alfonso, Elements of Code of Civil Procedure, Vol. II, Pudeleco Editors S.A. Quito, 2002, Pg. 
673. 
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these are diffuse rights as their violation affects all of us but it is impossible to determine 

specifically who. By contrast, collective rights tend to refer to more specific groups. The 

collective rights of indigenous peoples are unique to those who are their members. The collective 

rights of consumers and to a healthy environment may be diffuse, but once it is determined who 

is affected by a certain violation of them, they are more closely related to the concept of 

collective rights.”114 -------------------------------------------------------------------------------------------

- 

 

Dr. Agustin Grijalva very accurately explains that: “Collective rights are diverse but not opposite 

of individual human rights … The collective right to a healthy environment protects both the 

health of the community as well as the health of each one of the individuals which are part of 

it.”115 Therefore, collective rights and human rights are inescapably linked, both with regard to 

Nature ‘Pachamama’ as well as to the preservation of the environment, fundamental legal assets 

of the human being. ------------------------------------------------------------------------------------ 

 

On May 2, 1996, the Settlement Agreement Releasing the Obligations, Liabilities, and 

Complaints between the Municipality of Joya de Los Sachas and the Texaco Petroleum 

Company, was signed before the Fifteenth Notary for the Canton of Quito.116 In clause three it 

stipulates that: “…in order to settle out of court the pending litigation between the parties. as 

specified in the previous clause, execute this “Contract of Settlement and Release from 

Obligations. Responsibilities and Claims,” with the following basic objectives:-three.one) To 

end, through this Contract, the civil lawsuit filed by the Municipality of La Joya de los Sachas 

against Texaco Petroleum Company, a case styled 10 and 694 at the Joya de los Sachas Civil 

Court…” (emphasis ours). In other words, this settlement agreement has an inter party effect as it 

specifically addresses the civil case begun by the Municipality of Joya de Los Sachas, and as 

such is valid, so its value in fact cannot be ignored, as is well noted in the judgment issued 

                                                           
114 Grijalva Agustin, “Collective Rights, Towards and Effective Understanding and Protection,” Ministry of Justice 
and Human Rights, 2009, Pg. xvi. 
115 Ob. Cit. Grijalva Agustin, Pgs. xvi-xvii. 
116 See pages 7384 to 7425. 
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by the court of appeals, but what may not be sought, as the appellant company alleges, is for this 

to be extensive to the group of people who filed this complaint who were not parties to the 

settlement contract, in other words, a collective. If it were as Chevron explains it, the complaints 

filed by the Municipalities against the Texaco Petroleum Company would have ergo omnes 

effects, a theory which is not correct, as these cases were not begun based on the collective and 

diffuse rights regarding the environmental damage caused due to petroleum exploitation in the 

Ecuadorian Oriente as has been noted. --------------------------------------------------------------------- 

 

The Settlement Proceedings held between parties do not have ergo omnes effects; the so-called 

called Contract for the Execution of Environmental Remediation Works and Release from 

Obligations, Liability and Claims was signed between the Ministry of Energy and Mines, 

PETROECUADOR and Texaco Petroleum Company, and in ARTICLE V, RELEASE FROM 

CLAIMS, it indicates that: “…the Government and Petroecuador shall hereby release, acquit and 

forever discharge Texpet, Texaco Petroleum Company, Compañía Texaco de Petr6leos del 

Ecuador. S.A., Texaco, Inc.… of all the Government’s and Petroecuador’s claims against the 

Releasees for Environmental Impact arising from the Operations of the Consortium…” 117  

Therefore, its effects are between the Ministry of Energy and Mines, PETROECUADOR and 

TEXACO PETROLEUM COMPANY and not between Ms. Maria Aguinda et al. and Texaco 

Company and that this subject will be revisited again. --------------------------------------------------- 

 

The characteristic of environmental damage is that it is in everyone’s interest, a subject broadly 

developed in the United States118, in other words it corresponds to diffuse rights, and that the 

current Constitution of the Republic of Ecuador, regarding generic legitimization, in Article 397, 

numeral one indicates: 1. Allow any individual or legal entity, community or human group, to 

take legal action and turn to judicial and administrative  

  

                                                           
117 See pages 7855 to 7882. 
118 Sarmiento, German, Popular-action lawsuits in Colombian private law, Bogota, Banco de la Republica, 1988, Pg. 
79 “The Anglo-Saxon action allows, by contrast, the global liquidation of damages and its division among the 
victims.” 
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bodies, notwithstanding their direct interest, in order to obtain from them effective environmental 

protection, including the opportunity to request precautionary measures that allow the 

environmental threat or damage under litigation to cease. Burden of proof for the nonexistence of 

potential or real damage will fall on the promoter of the activity or the defendant…” Therefore, 

these are general interests by being the interests of all of the individuals who are a part of the 

collective or a broad part of it and which the doctrine considers119 belong to a plural group of 

people that are absolutely indeterminate and indeterminable, who shall only have legal entity as 

to the group, and without there being any legal link among them, but rather a de facto link. As 

stated by Montero Aroca cited by Jose Teran Perez in his work Process, Jurisdictional Power, 

and Effective Procedural Protection, Pgs. 96 and 97, “To the collectives, these other interests 

(diffuse ones) are characterized by belonging to a series of persons that are absolutely 

indeterminate, not having among them any legal links, therefore the effects on all of them are 

derived only from contingent de facto reasons, such as being consumers of the same product, 

living in the same place.” To then explain “It must thus be clear that the diffuse interest is not 

one that can be centered on a category or profession for which there is a legal entity that can 

assume … the defense of the collective interest; the diffuse interest assumes that it is not possible 

to identify the physical persons implicated and that there is no entity, be it a legal entity or not, 

which can assert (legitimately) that it includes all of those physical persons. This status of 

indetermination is what causes the problems around legitimization. Undoubtedly each one of the 

affected persons may exercise their subjective individual right … giving rise to a case, but it is 

also true that ordinary individual legitimization. is insufficient to solve the common problem and 

it may even be counterproductive to it. Hence, first in the doctrine and then in the legal sphere, 

there is a tendency to find better means of procedurally protecting those interests.” ---------------- 

 

Hence any group may exercise this right in defense of the environment or request its 

remediation; however, this right can in no way be limited by any kind of agreement between a 

Ministry and the defendant, and interpreted that this type of agreements have ergo omnes effects, 

even disregarding international norms and   

                                                           
119 Tam [sic] Perez Jose, Process, Jurisdictional Power, and Effective Procedural Protection, Ara Editors, Lima 
Peru, 2009. Pg. 95 
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treaties signed by Ecuador, regarding collective and diffuse rights; therefore, there is no res 

judicata, as this agreement does not involve and therefore does not affect the plaintiffs,120 that is 

why it is useless for this Court to analyze res judicata, when it is evident that this argument is 

invalid for this objection to prosper, and neither do the agreements between sectional 

governments and Texaco Company have ergo onmes effects, as we have analyzed. Further, the 

judgment being appealed indicated that the effects of the releases are not acts of the government 

and therefore do not have ergo omnes effects; the conclusions reached by the Judges according 

to the application of Ecuadorian and international norms, do not demonstrate that there is a lack 

of reasoning in a judgment, as the judges have fulfilled that obligation, the judgment has been 

justified and properly represents what its conviction has been regarding the facts being judged; 

that is, relative to the mental, logical, systematic, and comprehensive operation that must be 

performed by the operators of justice on the facts presented for their decision, guaranteeing 

effective protection and due process. Therefore, there is not a lack of application of the norms in 

the Civil Code and the ERJAFE invoked, therefore the charges made are dismissed. ------------- 

 

6.4. The court failed to adequately explain its determination that it has jurisdiction over 

Chevron. 

 

The appellant argues that the court failed to adequately explain, in Sections Two and Five of the 

judgment, why it rejected the jurisdictional defense. An explanation is insufficient when the 

factual or legal reasons required in order to make a decision are not addressed, making the 

judgment arbitrary. As discussed above, a reasoned decision is an essential obligation 

 

                                                           
120 Op. Cit. Couture Eduardo, Pg. 344. “The starting point in this matter is that in principle, res judicata only reaches 
those who have litigated; those who have not been parties to the previous case are not affected by it, and may 
proclaim themselves to be unrelated to it by adducing that res inter alios judicata allis neque prodesse neque nocere 
potest.” [“a thing done between others does not harm or benefit others”] 
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for effective protection and due process as determined by the Constitution of the Republic of 

Ecuador in its Articles 75 and 76. “In this manner, the reasoning becomes the criteria 

differentiating rationality from arbitrariness. The reasoning will be arbitrary when it lacks any 

basis or is otherwise erroneous. It is, after all, the use of rationality for deciding conflicts within a 

society which is arranged based on reason and logic… with the distinction between the context 

of discovery and the context of justification it is possible to conceive of the reasoning of 

judgments as the justification for the decision made. It cannot, therefore, be said that the 

reasoning is a simple explanatory expedient. To base or justify a decision is different from 

explaining it. While in order to explain it is necessary to provide reasons which justify the course 

of action, the explanation requires a simple indication of the motivation or causal background of 

an action… reasoning operates as a true rational justification of the judgment in the broadest 

meaning of the concept.”121 ---------------------------------------------------------------------------------- 

 

The judgment being appealed is duly reasoned as to jurisdiction and competency, as it appears in 

its Sections Two and Five. Further, the appellant company does not explain in what manner the 

judgment being appealed lacks reasoning; the lack of agreement of the appellant and the 

conclusions which a judgment reaches does not mean that this decision is flawed due to lack of 

reasoning. “The reasoning of the judgment constitutes an intellectual element, with critical, 

evaluative, and logical content, which consists of all of the factual and legal reasoning upon 

which the judge supports his decision.”122 ------------------------------------------------------------------ 

 

The trial judgment also makes an analysis regarding the jurisdiction and competency of the 

Ecuadorian judges to judge the defendant company, even more so when it requested to be judged 

by the Ecuadorian courts as has been explained above; therefore the position of the Chevron 

Company is illogical regarding  

 

                                                           
121 Decision No. 120-06, Official Gazette 381 dated October 20, 2006 in the ordinary case (appeal for cassation) No. 
17-2005. 
122 De la Rua Fernando, General Theory of the Process, Buenos Aires Depalma Editors, 1991, Pg. 146. 
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this subject, especially when jurisdiction and competency have been extensively analyzed both in 

the trial judgment123 as well as in the judgment on appeal124, likewise the merger125 between the 

companies Texaco Petroleum and Chevron Corporation126 has been extensively studied. The 

requirements of form and reasoning of the judgment have essentially been the primary elements 

in the analysis made by the court of appeals. Because of the above, this charge is dismissed. ------ 

 

6.5. The judgment on appeal is contradictory in analyzing the lack of retroactivity of the 

law and the technical nature of the Environmental Management Act. 

 

The appellant company indicates that in the judgment issued by the court of appeals, “it is said 

that the substantive norms of the law in the Environmental Management Act do not apply” and 

that only the provisions regarding the ritual of the trial were applied. In the judgment the norms 

of the Environmental Management Act were applied retroactively. ----------------------------------- 

 

In Section Four of the judgment being appealed Article 7.20 of the Civil Code was applied, 

which states: “The law only applies prospectively: it does not apply retroactively. If a conflict 

arises between a subsequent law and a prior law, the following rules will apply: 20. Laws 

concerning the hearing and procedure of lawsuits will prevail over prior laws from the time they 

take effect. But deadlines that have started to run, and the actions and proceedings that have 

already commenced will be subject to the law in effect at that time.” ------------------------------ 

 

                                                           
123 See Section One of the judgment issued by the Provincial Court of Justice of Sucumbíos, on February 14, 2011. 
124 See Section Two (analyzed as a defense) and Section Five (analyzed as a nullity) of the judgment issued by the 
Provincial Court of Justice of Sucumbíos on January 3, 2012. 
125 See Section Five of the judgment issued by the Provincial Court of Justice of Sucumbíos on January 3, 2012. 
126 See Section Three of the judgment issued by the Provincial Court of Justice of Sucumbíos, on February 14, 2011. 
(Pages 6-16). 
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The non-retroactivity of the law is one of the fundamental principles of the law, as indicated by 

Valencia Zea, “The retroactive effect is forbidden due to reasons of public order. People have 

trust in the current law, and in accordance with it they carry out their transactions and meet their 

legal obligations. To grant retroactive effect to a law equates to destroying the trust and security 

that exists in legal norms. In addition, especially when it deals with the regulations for an entire 

legal institution, there exists a true impossibility to regulate the retroactive effect.”127 Which 

means that the application of the law is valid for the future and its effects operate after it has 

been published in the Official Gazette. However, in light of the inevitable conflict of laws that 

may arise, the Civil Code has determined certain rules in order to resolve any kind of conflict; 

therefore when a conflict arises between norms, the later norm, by chronological criteria, will 

prevail. As to the reasoning and ritual of trials, in this case, at the time the complaint was filed 

the existing norms regarding the procedure at trials for environmental damage the Environmental 

Management Act was in force.128 From which we conclude that the judgment has been properly 

justified, as it logically explains the application of the Environmental Management Act. ----------- 

 

6.6. Lack of justification in the doctrine of objective liability. 

 

The defendant explains that in the sentence being appealed the concept of strict liability is 

applied, however, this is not properly reasoned and therefore in accordance with the provisions in 

Article 276 of the Code of Civil Procedure, the judgment should  

 

                                                           
127 Valencia Zea A, Civil Law, Vol. I, Bogota, Temis. Pg. 184. 
128 “Regarding the application of the Environmental Management Act, while this law is issued in Official Gazette 
No. 245 dated July 30, 1999, in other words after the date of the last spill alluded to in the complaint, (February of 
1999), in accordance with the provisions in Art. 7, numeral twenty of the Civil Code: “The laws concerning the 
substantiation and rituals of the trials, prevail over the previous ones from the moment in which they should come 
into force;” and, Arts. 41, 42, and 43 of the Environmental Management Act contains norms for the substantiation of 
trials regarding environmental rights” (O.G. No. 486 dated December 11, 2008, a case of crude spills in an 
agricultural property, Second Civil and Commercial Division, Supreme Court of Justice.) 
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be annulled, but it is not explained in what way this transposition afflicts the structure of the 

judgment and how it has affected the supposed charges. ------------------------------------------------- 

 

From a review of the judgment issued by the Provincial Court of Justice of Sucumbíos on 

January 3, 2012, it follows that the proper justification for strict liability exists; first the 

application of Article 2236 of the Civil Code is indicated, examining the civil damages and 

environmental damage, and the contingent damage. Article 2414 of the same Code is also 

analyzed regarding the obligation that the one who caused the damage has the obligation to 

repair it; in other words, the liability is established and the causal relationship between the 

activities performed by the defendant and the environmental harm, which has led to the 

infringement of Ecuadorian law. ----------------------------------------------------------------------------- 

 

Lastly, this Court believes that the analysis of civil liability by the lower court judge is adequate, 

explaining why it considers the analysis by the ad quo Judge correct, it even establishes the 

relationship between the damage and the cause and the activities performed by the defendant. ---- 

 

The strict liability in matters of environmental damage applied is the proper one, since when it 

deals with environmental damage these are caused by some kind of object or substance, such as 

waste, liquids, etc. And the one in charge of these, by not being sufficiently careful, creates strict 

liability; a thesis which has been used in the United States of America and in France in order to 

compensate those who have been harmed by the damage caused. -------------------------------------- 

 

Another one of the theories regarding strict liability is based on the risk created and risk-benefit, 

and whoever assumes the risk must answer for the damage caused. Article 28 of the General 

Environmental Law in Argentina indicates that: “The one who creates the environmental damage 

shall be objectively liable for reestablishing it to the state it was in prior to it being caused.” 

Article 97 of the Procedural Code of Costa Rica indicates: “In environmental matters the liability 

shall be of a strict nature and in solidarity.” --------------------------------------------------------------- 
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Thus the jurisprudence of the Supreme Court of Costa Rica since the year 2000 has been 

considering the existence of strict liability in cases involving the environment. ---------------------- 

 

In the Program for Socio-Economic Studies of the FLACSO, in the Article written by Ricardo 

Crespo Plaza, titled “Strict liability for environmental damage and the inversion of proof in the 

New Constitution” it indicates: “In matters of the environment, subjective liability does not work 

… and many legal systems maintain the theory of strict liability … In the case of strict liability 

the guilt of the defendant is assumed, since the demonstration of liability is centered exclusively 

on the occurrence of the damage or on the creation of a risk which causes damage or danger not 

only to the victim but to the entire society … The liability for environmental damage is always of 

an strict nature, independent of the existence of a norm which states that it is so…” ---------------- 

 

Thus the Assemblyman in Article 396, paragraph two of the Constitution of the Republic 

determined that: “Environmental damage is subject to strict liability. In addition to the 

corresponding sanctions, any harm to the environment will also imply the obligation to fully 

restore the ecosystems and to compensate the affected persons and communities.” (emphasis 

ours). A constitutional norm which gathers the majority doctrine regarding liability for 

environmental harm; therefore it is not an improvised norm as we have analyzed in this Article. 

Without forgetting that the doctrine and jurisprudence have developed strict liability: “According 

to the doctrine, which is incorporated into our legal order, there are two types of civil tort 

liability for damages: subjective liability and strict liability. If the one causing the damage has 

behaved with malice or negligence, it gives rise to the so-called subjective liability. If the 

damages were caused without malice or negligence they give rise to strict liability, or full 

liability or full liability.”129 And that “The principle that all damage must be repaired gives rise 

to the restating of liability law, in its entirety. It includes strict liability, which does not  

                                                           
129 Decision No. 20-2004, First Division Official Gazette No. 411 dated September 1, 2004. 
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require the connection of fault between the harmful act and the victim, as the causing of the 

harm, the fact, may be sufficient…”130 ---------------------------------------------------------------------

- 

 

From the above we establish that there is no violation of Article 276 of the Code of Civil 

Procedure, that the judgment from the court of appeals is properly reasoned and that the verified 

analysis of the laws of objective liability are appropriate. Therefore, the charge made is 

dismissed. ------------------------------------------------------------------------------------------------------- 

 

6.7. The court failed to adequately explain the causal relationship between the facts and the 

harm. It omitted any analysis of the operations of Petroecuador in the concession area 

during the last 20 years. 

 

The defendant company indicates that in the judgment being appealed the causal relationship has 

not been adequately explained without considering the fact that Petroecuador operated there 

during the last 20 years. On March 15, 2010, Petroecuador announced in the major newspapers 

that the company was responsible for 175 spills between 2005 and 2008. ----------------------------- 

 

In the judgment being appealed the relationship between the facts and the damage has been 

adequately explained. In Sections Four and Five an analysis is made of the damage caused and 

the evidence presented in the case. -------------------------------------------------------------------------- 

 

The complaint filed by Maria Aguinda et al. is made only against Chevron Corporation, and not 

against the Petroecuador company, the litigation has proceeded based on the complaint and the 

defenses raised by the defendant, to judge Petroecuador’s liability based on the allegations made 

by the defendant would leave Petroecuador without the right to due process, and also violating 

the dispositive principle. -------------------------------------------------------------------------------------- 

 

                                                           
130 Decision No. 378-1999, Third Division, O.G. No. 23, February 23, 2000. 
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The court of appeals was not responsible therefore for analyzing Petroecuador’s liability, from 

the referred press reports, and much less to attribute some damage to Chevron and other to 

Petroecuador, a third party that was never sued, without exercising their own defense, violating 

due process and even worse, based on the statements of the General Manager of Petroecuador 

regarding the obligation to redress or remediate a certain area; to do so would imply linking 

allegations that in no way can be considered subject to an appeal for cassation to the 

legitimization of the case. The cassation appeal is a technical appeal, in which the appellant has 

the obligation of reasoning, expressly establishing the violation, the flaw, and the law in which 

the judgment being appealed has incurred, and not the trial judgment as has been argued 

throughout the appeal. --------------------------------------------------------------------------------------- 

 

Lastly, the conclusions which have been reached by the court of appeals are in accordance with 

the weighing of the evidence according to its guiding principles, and which are not for this 

Cassation Court to analyze on those grounds, as this is the exclusive power of the lower courts. 

For these reasons, the alleged charges are dismissed. ----------------------------------------------------- 

 

6.8. The judgment contradicts itself when it states that certain evidence is not applicable 

and yet bases the judgment on them. 

 

The appellant indicates that there is no explanation in the judgment as the calculations of the 

amounts. From a review of the judgment, in Section Five, an analysis of the evidence presented 

in the case is made, and the Division concludes: “The Division believes the logical and legal 

analysis of the lower court is coherent and exercises good judgment in this part because it begins 

from the whole of the evidence presented at the trial referred to by the lower court. As to the 

criteria for monetary valuation, it can be seen and asserted that the trial judge has not gathered 

criteria or economic parameters that appear in the case – and it would not be unexpected for him 

to have done so. Nor has he considered them as evidentiary means in order to decide; the 

judgment by the trial judge established amounts that are different from those established or 

indicated by the parties in the defense of their interests.” ---------------------------------------------- 
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 The Appeals Court considered that the analysis of the trial judge with regard to the amounts is 

logical and coherent; it doesn’t just makes mere reference to the trial judgment, as it explains that 

the financial parameters have been gathered from what appears in the record. In order for a 

judgment to be reasoned, extensive explanations are not necessary regarding the decisions that 

are made, as in addition in this case it would be unnecessary to again consider the explanations 

by the trial judge when these are the same that are considered by the court of appeals. It is worth 

noting in this part what Couture, an eminent legal writer, appearing in the Omeba Judicial 

Encyclopedia, and cited by Manuel Tama, states: “… we note that the judgment consists, 

basically, of three spiritual directions: first, to read (or to listen in the verbal proceeding); then 

to think; and lastly, to write … The judge reads the record for himself, because this activity is 

necessary in order to gain knowledge of the things and the facts … Then he thinks, extracting 

from the reading the consequences that his intelligence dictate, removing useless materials, and 

separating those he considers relevant and effective. This activity constitutes a complex process 

of reflection…”131 ---------------------------------------------------------------------------------------------- 

 

It is different when a judgment only indicates that it affirms the judgment of the lower court; it is 

at that moment that a judgment lacks reasoning. In other words, the court of appeals must 

indicate why it considers that the judgment being appealed is logical, coherent, why he affirms 

the judgment of the trial judge; long explanations or unnecessary repetitions are not necessary. A 

judgment must be clear, precise, coherent, and punctual.132 Reasons why the charges made are 

inadmissible. --------------------------------------------------------------------------------------------------- 

 

6.9. The court is arbitrary when it affirms the rationale of the of the judgment of the lower 

court on evidence that was not requested, presented, and ordered in accordance with the 

law. 

                                                           
131 Tama Manuel, The Cassation Appeal in National Jurisprudence, Edilex S.A. Editors. Guayaquil – Ecuador 2011. 
Pg. 516. 
132 “Thus, it ensures that the decisions are substantiated with more care and precision when their importance is 
greater and when the applicable norms are more imprecise or abstract. The substantiation is, in any case, one of the 
fundamental elements to control arbitrariness. Therefore, it acts as an element of prevention and control for 
arbitrariness.” Judicial Gazette. year C. Series XVII. No. 2. Pg. 363. (Quito, November 9, 1999). 
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The defendant attacks the evidence presented in the case, such as the information, surveys, 

technical reports, and that in the judgment being appealed it indicates that the evidence must be 

considered as a whole. Arguments which, as we have already analyzed, are not valid to accuse it 

of on the fifth ground, like lack of reasoning and arbitrariness in the judgment. ---------------------- 

 

The fifth ground due to lack of reasoning is admissible when there are, for example, 

contradictions between one Section and another, something is admitted and denied, in other 

words, when it is not logical. “The reasoning must meet various requirements: it must be 

expressly stated, clear, complete, legitimate, and logical.”133 -------------------------------------------

- 

 

If the appellant company seeks to have the judgment quashed due to flaws in the qualification or 

weighing of the evidence, this is admissible on the third ground due to flaws in the weighing of 

the evidence, when it has been weighed in an absurd, illogical manner, contrary to the minimal 

experience of the judge or the rules of sound judgment, which must be duly proven and justified 

by the appellant, which does not occur in this case. This Court and the Civil and Commercial 

Division have stated that the appeal for cassation, in accordance with the law, the uniform 

doctrine and jurisprudence, is unique, extraordinary, formal, legitimate, and complete, and 

therefore, it must meet the requirements of the law in the matter and determine, expressly, the 

elements which constitute it in order to allow it in a manner that is certain and positive, to 

establish the flaws in the judgment for not containing the requirements demanded by the law or 

in its dispositive part decisions are made that are contradictory or incompatible. It is, therefore, a 

legal technical appeal. Because of this, the charge made is dismissed. -------------------------------- 

 

6.10. The judgment lacks reasoning for punitive damages. 

 

The appellant company has been arguing several grounds regarding the sentence for punitive 

damages or punitive damages as it is called in the doctrine, and the public apology ordered by the 

trial judge and that the judgment of the Provincial Court of Justice of Sucumbíos, issued on  

 

                                                           
133 Decision No. 112 dated April 21, 2003, case No. 127-02, O.G. 100 dated June 10, 2003. 
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January 3, 2012, affirms the punitive damages and recognizes the validity of the judgment issued 

by the lower court, the defendant arguing the lack of reasoning in the judgment if, as indicated 

by the defendant company, this sentence has not been requested by the plaintiffs in the 

complaint, and yet the trial Judge has ordered it. It is not relevant to make this objection due to 

the fifth ground which operates when two flaws occur in the judgment; that the contested 

judgment does not contain the requirements demanded by the law, and that in the dispositive part 

contradictory or incompatible decisions are made, and because it also involves the requirement 

of reasoning which all judgments must contain, and, as is stated in the doctrine “The 

requirements regarding the structure of a judgment are as follows: a) Subjective elements or 

individualization of the persons affected by the ruling; b) enunciation of the claims; c) reasoning 

of the judgment, which includes the more broad and important subject of these considerations; d) 

operative part; date and signature.”134 None of these elements have been omitted in this case; the 

judgment being appealed contains the formal and substantive requirements demanded by the law; 

that is, it contains in its structure the narrative, preamble and operative or decisive parts, and 

therefore the Court of this Division does not find any requirements lacking in it, neither the 

coherent justification nor contradictory decisions between the explanation and operative parts. 

For these reasons, the charge made is not admissible. ------------------------------------------------- 

6.11. Inconsistencies in the clarification and expansion of the judgment. 

 

With respect to the various ancillary proceedings for clarification and expansion alleged in 

cassation by appellant, which are an essential part of the procedural sequence, also known as 

horizontal remedies and decided by the court of appeals, in that it lacks jurisdiction to hear and 

decide cases of procedural fraud, it is for that reason that the order for clarification requested by 

the parties allows such parties to bring such legal actions as they believe are available to them. In 

determining in a sufficient and clear manner that there was no procedural fraud in these 

proceedings, in the opinion of the Appeals Court, does not mean that the order issued on January 

3, 2012 is inconsistent with the judgment rendered on January 13, 2012; it is clear that, by 

preserving the rights and actions of the parties, the court acknowledges the lack or jurisdiction to 

decide whether or not there has been procedural fraud. -------------------------------------------------- 

 

                                                           
134 Fernando de la Rua, General Theory of the Process, Pg. 44. 
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The conclusion that emerges from the foregoing is that there is no contradiction between the 

judgment handed down on January 3, 2012 and the order issued on January 13, 2012, or any kind 

of arbitrariness. Arbitrariness occurs when the order or judgment go against the law, in this 

specific case and as already reviewed by this Cassation Court, through the lack of jurisdiction of 

the court of appeals to decide on matters such as procedural fraud. There is no arbitrariness and, 

accordingly, Article 281 of the Code of Civil Procedure has not been infringed. For these reasons 

the charge is dismissed. -------------------------------------------------------------------------------------- 

 

6.12 Inconsistency between the judgment and the order clarifying and expanding the 

judgment in connection with procedural fraud. 

 

As explained in clause 6.11, the fact that the Trial Court has determined that there is no evidence 

of procedural fraud, and at the same time, lacks jurisdiction to decide on such matters, does not 

mean that there is any inconsistency, because 1) The subject matter of the judgment is not the 

existence or absence of procedural fraud. 2) Jurisdiction to decide on the existence of procedural 

fraud does not lie with the trial court or with the Appeals Court. --------------------------------------- 

 

If the Court does not find the evidence required to determine the existence or absence of 

procedural fraud, this does not, in and of itself, mean that there was none, since under the law of 

most countries and as discussed and explained in this judgment, such matters are dealt with 

separately, and the subject matter of the action is the determination of whether or not procedural 

fraud was committed. The matters in dispute in this case are different, the action is based on 

other grounds, and it is a summary verbal proceeding, which cannot be used to determine this 

type of ancillary proceeding. --------------------------------------------------------------------------------- 

 

Further, if there was procedural fraud, as claimed by the cassation appellant, which certainly has 

not been established as required by law by any ruling that has the effect  
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of res judicata, as already stated, what are the effects in these cases under Ecuadorian law? What 

are the criminal, civil and/or procedural penalties for this kind of conduct? Is the same judge that 

hears and determines the case the one that must declare the existence of procedural fraud? Is 

procedural fraud civil or criminal in nature? -------------------------------------------------------------- 

 

This Cassation Court finds that there are sufficient grounds with regard to lack of jurisdiction for 

the court of appeals to decide on an issue of procedural fraud, since it is not established in the 

law, or as a reason for a nullity, as discussed above. Furthermore, the civil court lacks 

jurisdiction. As stated by the Provincial Court of Justice of Sucumbíos, there is also no 

inconsistency between the judgment rendered on January 3, 2012 and the order issued on 

January 13, 2012. Pursuant to the above, the alleged charge is inadmissible.----------- 

 

6.13. The order expanding and clarifying the judgment does not resolve in a duly reasoned 

manner the challenges filed by Chevron regarding the jurisdiction of the Sole Division of 

the Provincial Court of Justice of Sucumbíos. 

 

The cassation appellant points out that there exists a lack of reasoning with respect to the 

procedure through which the Deputy Judges who made up the Sole Division of the Provincial 

Court of Justice of Sucumbíos were appointed, when in the judgment the Appeals Court merely 

states that: “...the procedural grounds are stated in the record and have been duly categorized; the 

same applies to the internal administrative acts of the Judicial Council of Sucumbíos to appoint 

its members...” -------------------------------------------------------------------------------------------------- 

 

The fact that the court of appeals states that the procedural grounds are set forth in the record 

means that the respective official letters, orders and other supporting documents whereby the 

Court was established are not merely a reference; since the parties can examine each of those 

documents concerning the make-up of the Court in the record, it is unnecessary to specify each 

and every one of the rationales and administrative acts carried out by the Judicial Council to  
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justify the jurisdiction of the court of appeals, as it has been duly justified as reviewed and 

discussed herein. The charge is dismissed because there is no lack of reasoning in such 

challenge. ------------------------------------------------------------------------------------------------------- 

 

6.14. The order clarifying and expanding the judgment issued on January 13, 2012 

explicitly acknowledges that, in its decision, the trial court took into account information 

that was not made a part of the record. 

 

On this point, the appellant does not explain why there is no explanation; it merely sets forth the 

relevant portion and then, in 5 lines, it says, in connection with purported meetings held by the 

judges: “In all systems, the cassation appeal is subject to strict formal rules, especially with 

respect to the requirements for lodging the appeal”. 135 What it means is that the rationale for the 

defense must be clear and precise, explaining the alleged defect, and relate the judgment to 

applicable provisions, principles, etc. A cassation appeal is a complaint against the judgment 

appealed and a technical and formal remedy, the purpose of which is to control the legality of 

judgments and of the Constitution. For that reason, the cassation appellant must make allegations 

against the appealed judgment, and its grounds must be precise and not vague, as on this point, 

based on assumptions, what justice may be expected and what justice there would be if a judge 

were to hand down decisions based on the “assumptions” of the parties. Hence, this is precisely 

why there is the need for evidence and for explanation, in order to prevent arbitrariness. Since no 

clear and precise grounds are given, the charge is dismissed. ------------------------------------------- 

 

6.15 The content of the apology included in the order clarifying and expanding the 

judgment is contradictory. 

 

According to the cassation appellant, there is no explanation for the request that Chevron be 

ordered to offer a public apology. However, in its appeal, it does not explain the inconsistency  

  

                                                           
135 Vescovi, Enrique, Los recursos judiciales y demás Medios Impugnativos en Iberoamérica (Judicial remedies and 
other forms of challenge in Latin America), Ediciones Depalma, Buenos Aires, 1998, Pages 279-280. 
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between the judgment and the order clarifying and expanding the judgment, but shows its 

disagreement with the content of the apology it has been ordered to make. This issue will be 

discussed in the next Section. -------------------------------------------------------------------------------- 

 

SEVEN. THIRD OBJECTION. 7.1. Numeral 4 of Article 3 of the Cassation Act applies when 

the: “If the judgment or order contains a decision concerning an issue that was not a subject of 

the litigation or fails to decide all of the issues that were joined.” -------------------------------------- 

 

This ground applies when the principle of consistency has been violated. The claims of the 

parties must be consistent with the judgment, and such judgment may not be based on matters 

other than the matters in dispute. That is why the subject matter of the action must be compared 

with the decision, namely, only the matters in dispute. --------------------------------------------------- 

 

7.2. Specific cases of violation in the trial court judgment, affirmed by the appellate court, 

of the dispositive principles and of consistency that led to the non-application of Article 

168.6 of the Constitution of the Republic, Articles 19 and 140 of the Organic Code of the 

Judicial Branch and Article 273 of the Code of Civil Procedure. 

 

To begin with, the trial court judgment, affirmed by the court of appeals, cannot be 

consistent because there is no valid complaint. 

 

Defendant states that the judgment rendered on January 3, 2012, expanded and clarified on 

January 13, 2012, affirming the trial court judgment handed down on February 14, 2011, is a 

defective act ab initio. Because 20 signatures were forged, its effect is to render the complaint 

null and void. Accordingly, the judgment is inconsistent. -------------------------------------------- 
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Inconsistency “is disconformity; lack of relevance, relationship or propriety. Incompatibility 

between grounds and consequences. Contradiction in actions, allegations or decisions. 

Inconsistency is grounds for a cassation appeal when a judgment does not refer to the claims 

duly made by the litigants.”136 ------------------------------------------------------------------------------ 

 

As stated in the previous Section of this judgment, the purported forgery of signatures is not a 

matter to be decided by a civil court. The appellant points to the existence of a purported offense, 

which in any event has already been alleged, on grounds two, as described herein, which is again 

claimed on the same grounds. As has already been held by this Court of the Division, the same 

legal act that was already complained of under grounds two cannot be complained of once again 

under grounds four, since such reasons are autonomous and independent. This allegation has 

already been expressly rejected by this Cassation Court and since there is no reason for nullity, it 

is useless to claim that the judgment is inconsistent, particularly given that this defense is not the 

reason for the claims made by defendant in its response to the complaint.137 The trial judge or the 

court of appeals could thus hardly declare [sic], since the considerations made in the judgment 

introduce its objective elements, because they are assessments of the legal acts and events, of the 

actions and defenses regarding which the judge has to decide in order to decide the case, and that 

“In fact, a conflict arises in a lawsuit between the claims made in the complaint and the defenses 

set forth in the answer to the complaint. This means that the judge only determines the truth of 

what the parties have communicated to him...”138 ------------------------------------------------------- 

 

Further, such claims cannot be mixed, as is done in this case, with the first charge of violation of 

the dispositive principles by the parties and of consistency of the trial court judgment, affirmed 

by the court of appeals, when the second-level reason may be attacked for this ground. As for the 

provisions of Articles 19 and 140 of the Organic Code of the Judicial Branch, the appellant does 

not explain how these provisions have been infringed and does not provide this Cassation Court 

with any evidence to review such provisions under this allegation. Thus there is no ground for 

the alleged charge. ---------------------------------------------------------------------------------------- 

                                                           
136 Cabanellas, Guillermo, Diccionario Enciclopédico de Derecho Usual (Encyclopedic Dictionary of Customary 
Law), Volume IV, Editorial Heliasta, Buenos Aires, Argentina, Page 379. 
137 See pages 243-266 of the trial court file. 
138 Official Gazette No. 99-9 VI 2003, Page 13. 
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7.3. Claims made in the complaint and appearance of new claims following Richard 

Cabrera’s report. 

 

The following are the plaintiffs’ claims, as set forth in the complaint: 

 

1. The elimination or removal of the 

contaminant elements that still threaten 

the environment and health of the 

inhabitants. Consequently, the sentence 

shall provide for: 

1.1. Removal and adequate treatment and 

disposal of waste and contaminant 

materials still existing in pits or ditches 

opened by TEXACO and simply plugged, 

covered or inadequately treated ; 

1.2 Sanitation of rivers, lakes, swamps, 

wetlands and natural and artificial streams 

and the adequate  

 

 

 

 

 

 

 

 

 

1.The trial court judgment states: 

“This claim is admitted and defendant is 

therefore ordered to completely remove 

all the aforementioned contaminating 

elements...”139 

1.1. “Removal and adequate treatment 

and disposal of waste and contaminant 

materials still existing in pits or ditches 

opened by TEXACO and simply plugged, 

covered or inadequately treated.”140 

1.2. “...it is ordered that they be cleaned 

to the extent possible, at the defendant’s 

cost”141 

 

 

 

 

 

 

 

 

 

                                                           
139 See the judgment rendered by the Sole Division of the Provincial Court of Justice of Sucumbíos on February 14, 
2011, Section Thirteen, page 179. 
140 Ibid. 
141 Ibid. page 180. 
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disposal of all waste materials; 

1.3. Removal of all the structural 

elements and machinery that stand out at 

wells, stations and sub-stations that are 

closed, fenced off or abandoned, as well 

as the pipelines, tubes, intakes and other 

similar elements related to such wells 

1.4. Removal of all the structural 

elements and machinery that stand out at 

wells, stations and sub-stations that are 

closed, fenced off or abandoned, as well 

as the pipelines, tubes, intakes and other 

similar elements related to such wells. 

 

1.3. “...this Court notes that the removal 

of abandoned infrastructure was 

demanded, but the requested remedy is 

not warranted...”142 

 

 

1.4. “...in the face of which it is 

considered that neither the presence of 

harm nor the need for cleanup of private 

lands, crops, streets or buildings...”143 

2. The reparation of environmental 

damages, according to article 43 of the 

Environmental Management Act. 

Consequently, the sentence shall order : 

2.1. Execution of necessary works in the 

pits opened by  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2.1 “...with respect to the cleanup of soils, 

note is taken of the valuation made in the 

 

 

 

 

 

 

 

 

 

 

                                                           
142 Ibid, page 180. 
143 Ibid, page 180. 
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TEXACO, in order to recover the natural 

characteristics and conditions that the soil 

and the circulating environment had 

before the damages. 

2.2 Contract on charge of the claim, 

specialized persons or institutions in order 

to design and carry out a recuperation plan 

for the native fauna and flora, where 

possible; 

2.3. Contract on charge of the defendant, 

specialized persons or institutions in order 

to design and carry out a plan for the 

regeneration of aquatic life; 

2.4. Contract on charge of the defendant, 

specialized persons or institutions in order 

to design and carry out a plan for the 

health improvement and monitoring of the 

inhabitants affected by contamination.  

Expert Report (...)inasmuch as it contains 

a specific reference to the costs for soil 

remediation, which can be adjusted to the 

degree of environmental reparation 

necessary in this case...144 

2.2. “...for which they should be able to 

count on the joint work of specialized 

entities recognized in the field (...).This 

measure or reparation, to the extent that it 

is successful in returning the conditions of 

the flora and fauna” 

2.3. “...as a supplementary measure the 

implementation is ordered of a potable 

water system or systems (...) benefit the 

persons who inhabit the area that was 

operated by the defendant...”145 

2.4 “individualized reparation of the health 

of the affected persons, who are 

undetermined, cannot be ordered (...)but 

measures can be ordered that equally tackle 

the problem in a general way (...), the 

defendant is ordered to defray the costs for 

the implementation of a health system.”146 

3. The payment of ten percent of the value 

 

3. “Additionally, by legal mandate, the 

defendant must satisfy an additional 10%  

                                                           
144 Ibid, page 181. 
145 Ibid, Pages 182-183. 
146 Ibid, Page 183. 
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that represents the amount of the 

reparations, in regard to the second clause 

of article 43 of the Environmental 

Management Law; as well as the payment 

of the legal costs of action and the worth 

of the time and diligences employed in it, 

according to article 2261 of the Civil 

Code. What is ordered to be paid for these 

concepts shall also be delivered, for 

explicit petition of the plaintiffs, to the 

Amazon Defense Front. 

 

of the amount ordered as reparation of 

harm in name of the Amazon Defense 

Front.”147 

 

A comparison between the judgment and the complaint shows that the judgment was consistent 

with what was requested in the complaint, since the amounts payable as compensation were 

based on the items claimed, aside from the punitive damages that, as discussed below in this 

Section, are not admissible because they are not provided for in Ecuadorian law. ------------------ 

 

It should be noted that a cassation appeal may not be lodged for the same facts or under the same 

provisions and for different reasons, since this goes against cassation technique and procedural 

ethics and loyalty in seeking to confuse the judge. Accordingly, there is no inconsistency in the 

appellate judgment. ------------------------------------------------------------------------------------------- 

 

7.4. The use of the “holistic” concept of environmental damages to encompass the new 

claims  

                                                           
147 Ibid, page 187. 
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The claims set forth in the complaint have been duly compared with the trial court judgment, 

which has been affirmed by the appellate judgment, as analyzed in the preceding lines. The 

argument concerning the use of a concept is not a valid accusation to propose the cassation 

appeal. The cassation appeal should proceed with respect to the application, non-application or 

erroneous interpretation of legal provisions, case law or procedural rules when the proceedings 

suffer from an incurable nullity or when they have deprived a party its right to a defense; 

principles applicable to the weighing of the evidence, what is not part of the subject matter of the 

proceeding, when the judgment does not include the information required by law or when 

contradictory decisions are made (Article 3 of the Cassation Act). This clearly shows that the 

court’s concepts or the concepts of legal scholars used in a judgment are not susceptible to attack 

by means of a cassation appeal, particularly when the “holistic” concept, as noted in the trial 

court judgment, has been provided as evidence by the defendant itself, while such definition is 

attacked based on this ground. For this reason, the charge is dismissed.--------------------------- 

 

7.5. Order for relief not sought in the complaint 

 

a) Order to pay punitive damages and, alternatively, to make a public apology 

 

Punitive damages were developed in Anglo-Saxon law. One of the leading cases is “Grimshaw 

vs. Ford Motor Co.”, in 1981, for the accidents that occurred with the model known as Ford 

Pinto, which caught fire when it was rammed from behind. Despite the fact that this defect was 

known to the company, it decided to compensate those who submitted a claim, but not to correct 

the defect of this vehicle or withdraw it from the market. Due to this improper conduct, the 

company was ordered to pay a sum of money in addition to the amount of the compensation. 

This additional amount is known as punitive damages, which are the sum of money that  
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must be added due to the benefit received by the party that creates the damage, i.e., it is a benefit 

in excess of the amount of the damage. The purpose of punitive damages is to impose a penalty 

for a reprehensible act and to prevent the repetition of this kind of conduct, i.e. they are 

exemplary in nature. ------------------------------------------------------------------------------------------- 

 

In Argentina, there is an on-going discussion about whether or not punitive damages exist. There 

are two contrasting positions. The first holds that punitive damages exist, since the Civil Code 

provides that the holder in bad faith shall pay for the fruits generated. The second position 

contends that there are no punitive damages under Argentine law, as they are not expressly 

provided for in the law. One of the most recognized legal scholars defending this position is Luis 

Diez-Picazo, a Spanish writer who holds that, according to the latter position, there are no 

punitive damages in Spain either.148 ------------------------------------------------------------------------- 

 

Our law provides that whoever has committed an intentional or unintentional tort that has caused 

damage to another that has caused damage to another person is required to pay compensation. 

The party liable for the compensation is the one that caused the damage. Thus, a drunk is liable 

for the intentional or unintentional torts committed; the same applies to heads of families or 

whoever has the obligation to care for persons, animals or things (buildings). The Civil Code of 

Ecuador provides for redress for the victim, but has not established exemplary measures that 

could justify the application of precedents or case law of other legislations such as the American 

one. Thus, as aptly stated by legal scholars, “what the law does not say is not granted to the 

judge.” ---------------------------------------------------------------------------------------------------------- 

 

The Organic Consumer Defense Law authorizes the judge to set fines149. However, Article 71 of 

such law provides that the consumer is entitled to compensation for the damages caused, to the 

repair of the property free of charge, the replacement thereof or the return of the amount paid. 

Nevertheless, perhaps the measure that best exemplifies this in Ecuadorian law is the imposition 

of penalties for misleading   

                                                           
148 Diez Picazo, Luis, Derecho de Daños (The Law of Damages), Civitas Ediciones, S.L., Spain, 2000, Page 44. “It 
is true that the punitive function lay at the root of the provisions known today as tort liability provisions, but it must 
be understood that nowadays, it is entirely unrelated to it. 
149 Section 70 of the Organic Consumer Defense Law. 
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advertising, but these fines are not paid to the victims, so they lack the elements of punitive 

damages. On this subject, we cannot fail to mention Article 79 of the Organic Market Power 

Regulation and Control Law, which imposes penalties on those who infringe the law deliberately 

or through negligence and imposes fines commensurate with the sales volume of the company. 

This is the closest thing to punitive damages that we can find in our legislation. Regarding the 

rule of Article 951 of the Ecuadorian Civil Code, which is similar to the Argentine one and on 

which one of the positions concerning the existence of punitive damages is based, i.e., that the 

holder of bad faith shall pay for the fruits generated, this position is groundless and is in no way 

similar to punitive damages. It is therefore not applicable under our law, and therefore, punitive 

damages do not exist in the civil sphere, particularly when they impose a penalty in the civil 

area. In order for punitive damages to be admissible, they must be expressly established in the 

law, bearing in mind that, generally speaking, administrative and criminal law are the ones that 

impose penalties, and not civil law. That is why punitive damages must be expressly provided 

for in the law. We should recall that damages arose in the law as a kind of revenge against 

whoever caused damage, and finally, over time, they became a relief, but punitive damages go 

beyond relief, and the person who receives the amount set by way of a fine is the victim; 

accordingly, in the case of punitive damages, the malice with which whoever caused the damage 

acted must be proved and, in addition, if the law provides for punitive damages, it must set 

maximum and minimum fines in order to prevent fraud or the attempt to seek unjust enrichment; 

such fines should be exemplary and must never destroy the economy of an individual or legal 

entity. Our legal system does not provide for release from payment of punitive damages through 

a public apology by the party that caused the damage. Therefore, punitive damages cannot be set 

if the law does not provide for them. -------------------- 

 

The judgment handed down on January 3, 2012 by the Provincial Court of Justice of Sucumbíos 

ratifies the punitive damages set and affirms the judgment rendered   
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by the President of the Provincial Court of Justice of Sucumbíos on February 14, 2011. The 

lower court judge orders punitive damages to be paid owing to the seriousness of the offense, the 

specific situation of the party that caused the damage, especially as regards to its fortune, the 

benefits obtained, which are the greater profits obtained as a result of a lower cost of production, 

the anti-social nature of the offense, the legally protected interests, the deterrent purpose, the 

attitude of defendant and hurt feelings, in accordance with the universal principles of law. -------- 

 

The universal principles of law are the structural basis of the law, they are principles dictated by 

reason in order to settle disputes fairly, and they are a source of law. In this case, punitive 

damages are not a universal principle of law from any standpoint, particularly considering that 

their application is under discussion; in Europe, in countries such as Germany and France, 

punitive damages are not applied despite the heated debate concerning them. As already 

explained herein, in Argentina, there is a marked opposition to their application. A universal 

principle of law is not discussed; it is applied as the source of law that it is and, since it is a 

principle, it will also be recognized by those who are not part of a specific legislation; punitive 

damages, for example, are currently applied in Anglo-Saxon law without any discussion as to 

their existence, and even there, their exemplary nature is debated. ------------------------------------ 

 

In a comparison of the trial court judgment with the appellate judgment ratifying the former, this 

Cassation Court indeed finds that a relief is granted that has not been sought. The appealed 

judgment decides on something that lies outside the subject matter of the lawsuit, i.e. which was 

not claimed or sought by plaintiff in its complaint. The judgment is thus inconsistent with the 

complaint. In short, it has decided something that goes beyond the scope of the claims, it has 

handed down an extra petita judgment. It should therefore be noted that the principle of 

consistency symbolizes concordance, timeliness, appositeness, logic, common sense, agreement, 

affinity, harmony; in other words: “Timeliness, appositeness between a question and an answer. 

Conformity between the judgment and the claims made by the parties. Judgments must be  
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consistent with the pleas set forth in the complaints, the answers to the complaints or the 

counterclaims and no facts subsequent to the written discussion can modify the terms upon 

which the issues were framed. The discrepancy between the judgment and the complaint allows 

the objections established in the codes of procedure to be asserted. An absolute inconsistency 

would not create the defense of res judicata.”150 This principle has been enshrined in our law, 

particularly in the requirements for the judgment, which must be observed by the judge, and 

which have given rise to a true system of limits to the powers of the judge to hear and decide the 

disputes of the parties to the lawsuit. Accordingly, the judge cannot grant more or less than the 

parties ask for. He cannot grant something different from what they requested either. This 

principle concerns the limits imposed by the law on the judge, on his freedom with respect to 

what the parties allege or propose. There must be a legal consistency between what happened 

and what is decided. This is therefore, the principle of consistency in the application of the 

judgment (Article 273 of the Code of Civil Procedure). The opposite, inconsistency, entails the 

absence of several elements, such as the lack of harmony in the judgment, of timeliness, of 

appositeness, of logic, common sense, conformity, affinity, etc. Inconsistency is the opposite of 

consistency, such as giving more or less than the parties to the lawsuit asked for, or deciding on 

issues other than those raised, which is what happens in the case at hand, where both the trial-

court Judge and the Appeals Court decide something that was not requested and granted 

something that was not requested. Judgments such as this one, for punitive damages, inconsistent 

and lacking legal grounds, are important not only for the parties to the proceedings but for 

society because of their significant results for the solution of other lawsuits. ------------------------- 

 

The question is thus, whether, given a fledgling environmental law, it is unavoidable in our legal 

system to raise the question of to what extent must the effects on ecology and the environment 

caused by man be measured for the compensation for damages only, or whether, for 

reprehensible cases of catastrophes of nature and the environment, a deterrent mechanism should 

be used that will affect the motive for the damaging conduct; and what is   

                                                           
150 Guillermo Cabanellas, Diccionario Enciclopédico del Derecho Usual (Encyclopedic Dictionary of Customary 
Law), Vol. II, Page 293. 
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more, in the event that the damaging party fails to comply with what is ordered in the judgment, 

the redress for the damage will not become compensation for damages in name only, but, as 

proposed by legal scholars, go beyond compensation for damages ‘intra rem’ and extend them to 

‘extra rem’ damages, and that the damaging party be ordered, through punitive damages, to pay 

an amount in addition to the initial compensation due to the benefits received by the party 

causing the damage, provided it is shown that it acted with malice; this is the only way in which 

the judgment for relief system will work effectively. Meanwhile, it is time that the National 

Assembly passes laws on this important issue in order for the rights of persons and nature in the 

event of damages caused to nature and the environment to be gradually included in the 

fundamental rights of man and nature, such that punitive damages shall not be granted, in the 

absence of a law providing for it. The new law should not only exemplify but grant persons their 

right to a healthy and balanced environment; to such end, we need a law consistent with current 

circumstances in Ecuador, with the diversity of such circumstance, that duly takes into account 

and goes hand in hand with the evolution of the law, to enable us to live with better health, with 

dignity and in peace. ------------------------------------------------------------------------------------------ 

 

It should also be noted that Article 18 of the Law Governing Judicial Guarantees and 

Constitutional Oversight provides that when rights are declared to have been violated, payment 

of comprehensive compensation for material and intangible damage shall be ordered, in order to 

restore the person to the state he was in prior to the violation. Such redress may include a public 

apology, which may be applied with respect to Judicial Guarantees, but not in the case at hand, 

which is a claim for environmental damage. Relief in environmental justice consists of 

indemnifying the persons affected. Relief in environmental actions must seek to eliminate the 

damage or mitigate the consequences thereof. This may be done through rehabilitation, 

restoration or provision of services, construction of buildings, etc.151. Accordingly, the   

                                                           
151 Article 72. Nature has the right to be restored. This restoration will be independent of the obligation of the State 
and natural or legal persons to Compensate individuals and groups that depend on the harmed natural systems. In 
cases of severe or permanent environmental impact, including impacts caused by the exploitation of nonrenewable 
natural resources, the State shall establish the most effective mechanisms to achieve restoration, and shall take the 
appropriate steps to eliminate or mitigate harmful environmental consequences (Constitution of the Republic of 
Ecuador). 
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charge with respect to the punitive damages that defendant has been ordered to pay is sustained. 

 

 b) Sentence due to excessive deaths from cancer and alleged configurations of a 

public health problem. 

 

The payment on account of the rise in deaths is a public health problem. According to its 

definition in the 1971 Public Health Code, which was repealed in 2006, health is the complete 

state of physical, mental and social well-being. All public health matters or actions must be 

regulated by the stated Code, and in reference to the environment, by the Environmental Law. 

The reason is logical — it is that the environment is always linked to public health. Human 

existence, health and life also depend on the protection of the environment -------------------------- 

 

Article 33 of the Environmental Management Act (LGA), in effect at the time of the legal action, 

determined that the parameters of environmental quality, the list of products that are 

contaminating and pernicious to human health and the environment, are such that individuals, 

legal entities or human groups could file proceedings for losses and damages as a result of the 

damage caused to health or the environment (Article 43 LGA). The environmental oversight 

carried out by public or private institutions is meant to prevent, limit and avoid activities that 

may create effects that are pernicious and dangerous to human health or that may damage the 

environment. When environmental damages are produced, it causes social damages, and social 

damages are also those caused to human health. 152------------------------------------------------------ 

 

Protection of the environment requires companies to have a view for the long term, meaning a 

sustainable development. Lorentzen “states that environmental protection is no longer a romantic 

dream. It has become one of society’s patterns of excellence. Environmental  

  

                                                           
152 See the Definitions Glossary of the 1999 Environmental Management Act. 
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protection, he declares, is now a duty for all citizens and demands that our collective efforts be a 

response to the challenges of our common future” 153----------------------------------------------------- 

 

When the plaintiffs petition in their claim: “Contract on charge of the defendant, specialized 

persons or institutions in order to design and carry out a plan for the health improvement and 

monitoring of the inhabitants affected by contamination,” and by sentencing the defendant to the 

payment of compensation for the rise in deaths in the area, it clearly means that the plaintiff is 

being awarded a plan for improvement and monitoring of the health of the people affected by the 

activities of the oil companies. Let’s remember that the Rio Statement on the Environment and 

Development says, “Principle I. Human beings are at the center of concerns related to a 

sustainable environment. They are entitled to a healthy and productive life in harmony with 

nature.” Germán Vera Esquivel on the subject of health addressed in La Cumbre Mundial sobre 

Desarrollo Sostenible [World Summit on Sustainable Development]– Johannesburg, 2002”, 

says, “At the WEHAB sessions, it was learned that ‘health does not consist just of the lack of 

disease, but also of the recognition of fundamental human rights, among which are the right to 

drinking water, sanitation and accessible and equitable health services’. Right now in this area 

we see serious problems: ‘Transmissible diseases … represent a serious obstacle to sustainable 

development. Over one billion inhabitants around the world are breathing unhealthy air, and 

three million people die every year from atmospheric pollution, two thirds of whom are the poor, 

mostly women and children, who die from contamination in enclosed places caused by the 

burning of fossil fuels’ It was also recognized in Johannesburg that ‘the objectives of sustainable 

development could be achieved only when there is a reduction in debilitating diseases and (in 

recognizing that) the improvement of a people’s health demands the eradication of poverty. In 

this regard, Johannesburg established the reduction of mortality rates in infants and children 5 

years old by two-thirds by the year 2015, as well as measures on the subjects of health education, 

a system of care, and promotion of the practices of  

  

                                                           
153 Gómez, Domingo et al., Responsabilidad por Daños al Medio Ambiente [Liability for Environmental Damage], 
Universidad Externado de Colombia, Bogotá, Colombia, Pg. 115. 
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natural medicine, among others.” 154 These are the reasons why the filed charge is dismissed, 

more so when the appellant explains that there is a contradiction in the trial court ruling, 

approved by the appeals court. In view of this, we should clarify that the contradiction is not 

admissible due to the fourth ground, pursuant to what the appeal has said, making this argument 

inadmissible.155------------------------------------------------------------------------------------------------ 

 

 c) Sentence to establish a new drinking water system. 

 

As the company being sued says, the plaintiffs have not asked for the construction of a new 

drinking water system. The trial court judgment, approved by the appeals court, sentenced [it] to 

paying for environmental cleanup of the land and water as an added measure. ----------------------- 

 

We should note that the plaintiff asked for, “Contract on charge of the defendant, specialized 

persons or institutions in order to design and carry out a plan for the regeneration of aquatic life.” 

Furthermore, he asks for the cleanup of rivers and general cleanup of the land. From what can be 

inferred, there is no extra petita flaw. The fact is that the judge has ordered the construction of a 

new drinking water system when the plaintiffs have asked for the cleanup of the rivers, estuaries, 

lakes, ponds and natural and artificial water streams, because the people there cannot use the 

rivers that have commonly benefitted the area’s natives for washing, bathing or even preparing 

and cooking food. Due to the contamination, a compensatory mechanism is necessary, and this 

payment method is precisely the construction of a new drinking water system. The pollution of a 

river or lake, themselves natural water sources, cannot be remedied from one day to the next. 

Instead, it is a process that takes place over time. Hence, the 

  

                                                           
154  Vera Esquivel Germán, “Introducción al Derecho Internacional del Medio Ambiente [Introduction to 
International Environmental Law], ARA Editores, 1st Edition, Lima, Peru, 2011, pg. 124. 
155 Art. 3. – GROUNDS. – A cassation appeal can only be based on the following grounds: 5. If the judgment or 
order does not meet the requirements set forth by law, or if the holding contains contradictory 
or incompatible decisions. (Cassation Act). 
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need is for the implementation of a water system that correctly has been affirmed by the court of 

appeals so as to compensate in this manner what is petitioned by the plaintiffs when the 

environment cannot be immediately remediated, and because in “compensatory remediation any 

action taken to compensate for the provisional losses of natural resources and/or services that 

take place from the date when the damage was caused up to the time when the primary 

reparations have taken full effect or during the recovery of the environment. These compensatory 

remediations consist of providing added enhancements to the protected species and natural 

habitats or waters, be they at the damaged site or at an alternate site, and not financially 

compensating the public.” 156--------------------------------------------------------------------------------- 

 

Let us recall that compensatory damages do not just affirm the existence of harm, but rather the 

relationship to the subject’s action or omission. As we have noted, ordering an added step to 

perform a job in order to compensate for what has been requested and which cannot be 

immediately repaired is nothing new or innovative, either in Ecuadorian case law157 or in Latin 

American case law. -------------------------------------------------------------------------------------------- 

                                                           
156Carhuatocto Sandoval Henry, Guía de Derecho Ambienta [Guide to Environmental Law]l, Case Law, Jurista 
Editores, First Edition: June 2009, Lima, Peru, pg. 297.  
157 “He who incurs in extra contractual civil responsibility must compensate (repair or make good to) the victim who 
has suffered the damage. There are two ways of making good to the victim. One way of doing so is what is called 
natural reparation or in nature, which consists of specific reintegration or reparation in kind. It literally involves 
returning things to the state that they would have been in had no harmful event occurred. The other way of repairing 
the harm is the so called reparation for equivalent, or compensation, through which, although it is not reintegrated 
specifically, the damaged property is compensated for or compensation is made for impairment to the asset that took 
place because of the damage through a monetary amount. Thus this way the asset balance is restored based on the 
value that the damage represents. … So the sued companies, which are State entities, would not pay any 
compensation, but instead would simply be fulfilling a State’s basic duty to provide the inhabitants of an area (which 
is seriously affected by the oil activities) with essential services for the protection of life, health and education and to 
live in a healthy environment, all of which are the fundamental rights of every human established by Article 23 
(1,2,7,20 and 22) of the Political Constitution of the Republic of Ecuador, in accord with Section Five (on 
vulnerable groups) and Eight (on education) of Chapter Four, and Section Two (on the environment) of Chapter 
Five of the same Constitution. … It annuls the judgment rendered by the Sole Division of the Superior Court of 
Esmeraldas in the ordinary proceedings filed by Segundo Patricio Reyes Cuadros for his own rights and as legal 
representative of the Comité Pro Mejoras from Delfina Torres viuda de Concha District, Propicia No. 1, versus 
PETROECUADOR, PETROCOMERCIAL and PETROPRODUCCION. Instead of this, the claim is partially 
accepted, and PETROECUADOR, PETROCOMERCIAL and PETROINDUSTRIAL are sentenced, jointly and 
severally, to the following obligations to perform: 1) the execution of basic infrastructure works in the Delfina 
Torres viuda de Concha District, Propicia No. 1 up to the total amount of eleven million dollars, for which the 
following respective budgetary assignations shall appear in the budgets for the 2003 and 2004 fiscal years of those 
companies. These works will be executed after the corresponding planning and in coordination with the Ministries 
of Education, Public Works and Social Welfare; 2) the adoption of security measures at the Esmeraldas State 
Refinery and at the oil infrastructure of that province within a period of six months from when that judgment is 
made final in order to prevent damage from being done, particularly in the environment, resulting from oil activities. 
For this purpose the provisions in the Environmental Contamination Prevention and Control Act, the Environmental 
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 d) Order to finance a community reconstruction program and ethnic reaffirmation. 

 

The trial court judgment confirmed by the appeals court judgment in Section Thirteen makes an 

analysis of each of the plaintiffs’ intentions, coming to the conclusion that recovery of the flora 

and fauna by themselves is not possible, and thus what is needed is the implementation of 

complementary measures, which is logical, since the impact on the environment, even more so 

through oil activities, affects the habitat and social surroundings. That is why the judges have 

ordered implementation of a drinking water system and that also addresses the cultural damage, 

deeming it a consequence of the defendant’s behavior, what has affected the indigenous peoples, 

“…the good will of non-governmental organizations and governmental efforts, when natural 

resources are extracted from sensitive natural areas from critical ecosystems, or from indigenous 

territories, these activities cause inevitable impacts with enormous ecological and social effects. 

On the one hand, these interventions create vulnerability due to the physical and cultural   

                                                                                                                                                                                           
Management Act and Environmental Regulation for Oil Operations in Ecuador shall be obeyed. The execution of all 
of this shall be planned and overseen by the Office of the Assistant Secretary for the Environment from the Ministry 
of Energy, Mines and Petroleum. In view of what the plaintiff has requested as compensation ($35,000,000 U.S. 
dollars) and what has been recognized in this judgment ($11,000,000 U.S. dollars), there is a significant difference, 
the plus petitio re defense offered by PETROECUADOR, PETROCOMERCIAL and PETROPRODUCCION is 
admissible and, as a result, these companies are released from liability on the payment of costs. Serve a copy of this 
decision on the parties and let it be sent back. Cassation File 229. Official Gazette 43 dated March 19, 2003” 
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impacts, and on the other, it undermines the culturally created abilities of these societies to adapt 

to the ecosystems and face outside threats. In other words, in this way the “ecosystemic” native 

peoples, or those who depend on the ecosystems to survive, are doubly affected: they are 

deprived of material resources and are deprived of their ideologies of self-protection.” 158-------- 

 

The remediation measures are legal acts whose goal is to rectify the damage caused through a 

particular amount. The problem appears when we must quantify damage to the environment. As 

Dromi says, it is not just the pecuniary compensation but also the restitution of ecologically 

damaged assets. In other words, redress seeks the restitution of rights. The objectives with 

environmental damage is to help the victims, whether these be people, a human group or nature 

itself, through the recognition of their rights, restoration of the conditions and spaces of life, and 

reestablishment of the relationship and trust of society and other subjects. The remediations must 

then include the restitution, compensation, rehabilitation, steps of satisfaction in and of 

themselves, and avoiding having these types of measures be repeated. -------------------------------- 

 

In environmental law the principle of comprehensive remediations of the environmental damage 

is the basis on which the judge obtains the victim’s compensation, with the final goal being the 

overall restoration of the environmental assets. When restoration, reestablishment or replacement 

are not possible, we must look to other means that will reduce the damage that is still being done. 

In this case the judge has considered the cultural elements, which have also been assaulted.159 

We must keep in mind that the environmental assets  

                                                           
158 Real López Byron, Los Derechos Colectivos. Hacia una efectiva comprensión y protección [Collective Rights: 
Towards an effective understanding and protection], Ministry of Justice and Human Rights, Quito, Ecuador, 2009, 
pg. 375 
159 Ibid., p. 389. We cannot ignore the fact that “indigenous peoples are not biologically protected against particular 
diseases that are unknown in their territories. The massive entry of outside people (workers, settlers, etc.) increases 
the chances of the propagation of diseases. This is the case with most of the groups in the Ecuadorian Amazon who 
are affected by the oil industry. The Siona-Secoya, Cofán and Huaoraní peoples have been affected in their 
communal health as a result of the development projects in their territories (CESR 1994). … Environmental 
problems: all development projects  
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fulfill 3 functions: 1) natural; 2) cultural esthetic; and 3) socio-economic. “The amount of the 

damage to be compensated, then, when restoration is not possible, would be determined by the 

estimated sum that the beneficiaries of the affected goods would be prepared to pay in order to 

maintain the environment in its earlier state”160------------------------------------------------------- 

 

As Alberto Blanco-Uribe Quintero says, environmental damage must require comprehensive 

remediations that even include the financially associated damages to the events, completely 

erasing the negative consequences, so that a measure is achieved that is the one most similar to 

what existed before the damage (status quo). And if the intention is also to warn, the one who 

caused the damage will be sentenced to doing or not doing as has been done in this case. ---------- 

 

From the analysis done along these lines, through legal doctrine we conclude that there is no 

flaw of any kind with regards to the alleged ground Four with regard to ordering a community 

reconstruction program and ethnic reaffirmation. It meets the plaintiffs’ intentions with respect to 

the restoration that must exist when environmental damage is done, because it is part of the 

environmental damage, as stated, and must thus be protected. Not to protect it would be to 

threaten the inalienable human rights of those who suffered the damage. These are the reasons 

why the charge made is dismissed. -------------------------------------------------------------------------  

                                                                                                                                                                                           
cause contamination. Mining, oil drilling, palm growing plantations and other similar projects produce chemical 
waste or biological changes. These problems impede native groups from carrying out their traditional survival 
activities, such as fishing, hunting or the collection of forest fruits (Sponsel 1997, Rose Johnston 1994).” pp. 403-
404. “The quantity, complexity and persistence of the problems that the Huaoraní find themselves suffering due to 
two decades of oil activities exceed the cultural response measures to outside threats held by these people. Inter-
tribal confrontations, the appearance of problems of alcoholism and prostitution, among others, are a clear indicator 
of violent deterioration of the social fabric of these people, over which hangs the threat of cultural collapse. One part 
of these people, those called the Tagaeri, up to now have resisted maintaining a connection with outside society. 
Their level of vulnerability is unknown, but it is presumed that it is extreme. Subjected to multiple pressures, many 
of their key places for reproducing their culture eliminated, their cultural artifacts destroyed, the Huaoraní are a 
people in danger of extinction.” 
160 Op. Cit. Blanco – Uribe, pg. 84. 
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 e) The order to form a trust to receive the amounts to which Chevron is sentenced 

and that will be responsible for the remediation. 

 

The judgment issued on January 3, 2012, at 4:43 PM, by the Provincial Court of Justice of 

Sucumbíos affirmed the judgment issued on February 14, 2011, by the trial judge. In this last 

judgment the judge ordered the formation of a trust, deemed by him as a proper procedure for the 

enforcement of the judgment in order to ensure effective protection. It is a business trust that will 

be made up of the total value of compensations with the beneficiary being the Amazon Defense 

Front. The filed claim asked the judge that, “What is ordered to be paid for these concepts shall 

also be delivered, for explicit petition of the plaintiffs, to the Amazon Defense Front.” 161---------- 

 

The way in which the judge has ordered the assets to be turned over and the judgment enforced 

only properly guarantees, as the trial judge well puts it, effective protection.162 The judge’s 

deliberations in the judgment “constitute its objective grounds, because they are the opinions of 

the legal facts, actions and exceptions that the judge has decided for their determination. These 

grounds themselves are the basis of the decision, because without them we could not know the 

judge’s thinking. Instead, we know real decisions on the issued judgment, as well.”163 Since no 

other flaw extra petita in this case is found, we must remember that it is not the first time that 

these types of actions are ordered (the formation of a trust) to enforce a judgment.164 The judge 

must always endeavor that his decision be enforced, 

                                                           
161 See page 15 of the claim. 
162 Fernández – Viagas, Bartolomé, El derecho a un proceso sin dilaciones indebidas [The right to a proceeding 
without undue delays], Editorial Civitas, Madrid, Spain, 1994, p. 23. 
163 Nos. 103 and 104, Index G. J. S. IV. Pg. 12. 
164 Series 18 Judicial Gazette 4 dated April 11, 2007 “FOURTEEN: Lastly, it is necessary to establish a proper 
procedure for enforcement of the judgment that will allow to ensure that the criterion of justice used in this case 
comes to reality, ensuring the effective legal protection guaranteed in Article 24 (17) of the Political Constitution 
and seeking to safeguard the interests of Juan Pablo Andrade Bailón with the application of the same criterion that 
has served to set the compensations for material damages. On  
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since a judgment cannot be a simple declaration. When dealing with environmental matters, the 

proper channels must be determined in order to thus be assured of its effective fulfillment, 

meaning that the judge’s will forged in his decisions will take effect in reality. Hence, effective 

protection is a Constitutional right enshrined as a guarantee in the Constitution: “The right to 

effective legal protection has a complex content that includes, among other things, the freedom 

of access to judges and courts, the right to obtain a ruling from them and, as judgment number 

32/1982 by this court specifies, also the right for the ruling to be fulfilled and for the appellant 

to be restored in his right and compensated, if that is appropriate, for the damage suffered” (the 

underlined corresponds to us), but this principle pertains even to International Treaties, like the 

International Agreement on Civil and Political Rights (Article 14.1), the American Convention 

on Human Rights, or the Pact of San Jose, Costa Rica (Article 8.1). It is for this reason that the 

Inter-American Commission on Human Rights deems access to justice as a fundamental right, 

but this access to justice not only means the power to turn to a jurisdictional body but also means 

that when obtaining a decision, being able to enforce it. ------------------------------------------------- 

 

The Inter-American Court on Human Rights in the cases of Velásquez Rodríguez165 and Godínez 

Cruz said that the existence of formal resources is not sufficient, but rather that they must also be 

proper and effective in order resolve the legal situation. The Colombian Constitutional Court has 

stated in Judgment T-320-93 that access to justice is satisfied when the judge answers the 

intentions filed by both parties through a basic decision, understanding that its final purpose is 

enforcement of the substantial right. Then the right to effective protection contained in the  

  

                                                                                                                                                                                           
these grounds, EMELMANABI and CONELEC are sentenced in addition to the following obligation for 
performance, which constitutes a way of enforcing the principal conviction set forth in the preceding Article: a) 
Within fifteen days from the date of notification of this judgment EMELMANABI AND CONELEC, at their 
expense, must form a commercial trust at any of the institutions available in Ecuador as trustees; b) The autonomous 
assets shall be made up by the total value of the compensation to which the defendants have been sentenced;” “The 
Peruvian Constitutional Court (Files 002-2001-CC/TC and 1696-2002-AA/TC) states that the legal protection will 
be effective only when the legal order is enforced.” 
165 I.D.H. Court, Velásquez Rodríguez Case Judgment of June 29, 1988. Series C No. 4; and I.D.H. Court, Godínez 
Case. 
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Constitution is not just having access to the jurisdictional bodies but also is achieving effective 

enforcement of the ruling.166 For the specified reasons the asserted charge is rejected, not without 

first clarifying that with regard to the punitive damages, since it is logical that their payment is 

not admissible, neither is it admissible to form a trust, since one cannot administer what no 

longer exists. ---------------------------------------------------------------------------------------------------- 

 

EIGHT. GROUND FOUR. 8.1 It is proper to examine in logical order the charge for ground 

Three of Article 3 of the Cassation Act argued by the appellant company, grounds that are 

admissible due to: “If the judgment or order improperly applies, fails to apply, or erroneously 

interprets the legal provisions that apply to the weighing of evidence and that has led to the 

misapplication or nonapplication of rules of law.” These grounds, known in the legal literature as 

direct expropriation of procedural norm and which, as a consequence of such a violation, equally 

damages, although indirectly, the legal norm of substantial or material nature. Thus, in this 

ground two continuous violations apply, to wit: a. - A violation of legal precepts applicable to the 

weighing of evidence by any of the three previously mentioned hypotheses (improper 

application, lack of application or erroneous interpretation); and, b. - Expropriation of legal 

norms as a result of the first and which leads to the erroneous application or non-application of 

these material norms in the judgment or order. So, when entering an action on these grounds, it is 

incumbent on the appellant party to establish the following: 1. The legal precepts that apply to 

the weighing of the evidence that might have been breached; 2. The way by which the flaw is 

committed, meaning, improper application, lack of application or erroneous interpretation; 3. 

Which legal norms have been erroneously applied or not applied as a result of the  

  

                                                           
166 Cifuentes Muñoz Eduardo, Acceso a la justicia y debido proceso en Colombia [Access to justice and due process 
in Colombia] (Synthesis of Constitutional legal doctrine), on the internet, 
http://ohehr.org/spanish/issues/democracy/costarica/docs. Pg. 288. Judgment T-081 of 1994, Constitutional Court of 
Colombia: “The right of access to justice, which is fundamental in nature, involves not only the possibility of putting 
into motion through the filing of an intention, the legal activity of the State, but rather that of obtaining a fast 
resolution of same, and that the favorable ruling on the intention achieves its full enforcement through the procedure 
of enforcement of the respective judgment which leads to its proper obedience.” 
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transgression of the legal precepts applicable to the weighing of evidence; and, 4. To explain and 

demonstrate how the improper application, lack of application or the erroneous interpretation of 

the legal precepts applicable to said weighing of evidence have led to affecting legal norms, 

whether on account of erroneous application or because of their lack of application. 

 

8.2 Lack of application of the norms related to the weighing of evidence contained in 

Article 76.4 of the Constitution, Articles 117 and 836 of the Code of Civil Procedure, and 

Article 19 of the Organic Code of the Judicial Branch that have led to the improper 

application of Articles 2214, 2229 and 2236 of the Civil Code. 

 

The admission of evidence illegally undertaken that was not requested, filed or admitted in 

accordance with the Constitution and the law. 

 

The appellant states that the interviews made within the context of the judicial inspections do not 

meet the legal requirements. However, the judge has reached the conclusion that these persons 

are telling the truth, but the judge who issued the judgment was not present at any judicial 

inspection. ------------------------------------------------------------------------------------------------------- 

 

With respect to this allegation, the appellant does not explain which part of the judgment is the 

one being challenged, since it is shown in the judgment that is being appealed that the analysis to 

which the appellant refers to does not exist. However, if the judgment from the trial court is 

analyzed, on page 115, this appears: “Another test that will be specially considered in the 

evidence consists of the interviews during the judicial inspections.” Page 130 indicates the 

following: “…in line with what has been declared upon examination by Mr. Silvio Albarracín 

during the Yuca 2B inspection, by Mr. Miguel Zumba in Sacha 13, and by Mrs. Amada Armijos, 

in Cononaco 6, …” And on page 139 of the trial court judgment, the judge examines the 

testimonies of the people interviewed during the judicial inspections according to the provisions 

of Article 245 of the Code of Civil Procedure, which determines that the judge has the power  
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during judicial inspections to perform a series of additional proceedings in order to clarify the 

truth of the facts, among which one must examine the people who are familiar with the place or 

the thing and taking any other step he believes useful. --------------------------------------------------- 

 

While the judge has reached his own conclusions according to the discretionary weighing of the 

evidence, the Cassation Court cannot meddle in the judge’s weighing because practically 

speaking, that would be tantamount to a third proceeding examining the facts if it were to do so. 

Only exceptionally may it do this when there is an evident breach of the norms for the 

assessment of evidence. --------------------------------------------------------------------------------------- 

 

The appellant states that the testimonies given at those inspections do not meet the requirements 

demanded by law, but he does not explain to which requirements demanded by law he refers—

for instance, weighing the testimony of a minor, or a habitual drunkard, the lack of agreement 

among the testimonies, etc. It also calls our attention that it states that there is a lack of 

application of the principle of immediacy, taking into account that this process has lasted 20 

years, which has made it impossible for a single judge to hear this proceeding. The evidence has 

been provided by both parties. Furthermore, the judicial inspections had the presence of both the 

plaintiff and the defendant, so there is no breach of any kind of the principle of immediacy, as 

the filed appeal suggests. So, there is no lack of application of Article 19 of the Organic Code of 

the Judicial Branch, since each of the judicial inspections has been done before the trial judge 

who was assigned to hear this case. That the judge who issued the judgment was not present at 

certain proceedings due to the circumstances that have occurred in the development of the 

proceeding and are noted, but instead that they were other judges, that in no way undermines the 

weight given the evidence in the judgment, because it is done with support in the proceedings 

that were requested, filed and ordered according to the Code of Civil Procedure (Article 117 

CPC). Otherwise, due to the fact that it was not the same judge who, for one reason or another, 

was not present at the proceeding in any judgment, the proceedings could be considered 
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as performed. That is not the spirit of the law, because the evidence is always connected to the 

events under litigation, such as in this case, through the materialization of visual inspections, as 

Michele Taruffo explains: “The basic idea is that a lawsuit arises out of certain facts and is based 

on them, that such facts are disputed by the parties, that that dispute must be resolved by the 

Court and that the solution for the ‘controversy over the facts’ is achieved when the court 

establishes the truth about the facts behind the dispute.” The author later reveals, “Furthermore, 

in modern procedural systems one does not expect to find the ‘truth’ by resorting to guessing, 

leaving it to fate, by ‘reading’ the tea leaves, through a legal duel or by any other irrational and 

uncontrollable means (like the judgments of God or some other type of Medieval trial), but 

instead based on the evidence, which must be appropriately offered, admitted and presented.”167 

As a result, there is no improper application of Articles 2214, 2229 and 2236 of the Civil Code, 

nor of Article 76.4 of the Constitution of the Republic of Ecuador. ----------------------------------- 

 

Illegal admission of “evidence” incorporated through the poorly named “Memoranda of 

Law” 

 

Regarding the violation of Article 836 of the Code of Civil Procedure in this decision it has been 

stated that there is no failure to apply the aforementioned Article, since the opening of an 

additional evidentiary phase does not exist. And in having granted a greater number of days for 

the presentation of the legal reports, the judge has ensured that the process will unfold correctly, 

guaranteeing both parties their right to a defense. --------------------------------------------------------- 

 

Also, Article 836 of the Code of Civil Procedure does not address weighing the evidence; this 

standard determines the proceeding that will take place if no agreement exists between the 

parties; if there are things that must be proven, the judge in the same hearing will open the  

 

  

                                                           
167 Tarruffo Michele, Teoría de la Prueba [Theory of evidence], Ara Editores, Lima, Peru, 2012, p.13. 
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proceedings to the presentation of evidence, a standard that was also promptly challenged in 

accordance with the second ground by the appellant, which was thrown out, this tactic being 

unfortunately the one adopted by the defendant company in citing the same standards for 

different grounds as stated previously. In light of the aforementioned considerations, and as the 

transgression of any of the legal precepts applicable to the weighing of the evidence has not been 

proven, the allegation presented is hereby dismissed. ---------------------------------------------------- 

 

On the nature of the “Memoranda of Law” filed on September 16, 2010 at 5:15 p.m. and 

their weight in the judgments handed down within this proceeding. 

 

Effectively, the judge has the obligation to make up for the omissions 168 the parties may incur; 

This Civil and Commercial Division has stated this in various rulings. In accordance with what 

has been determined by Article 140 of the Organic Code of the Judicial Branch and 280 of the 

Code of Civil Procedure, and in accordance with what has been established by Article 273 of the 

same Code, the Judge must consider only those points which the litigation addresses. Now, as 

has been explained in this decision, opening the proceeding for the presentation of the legal 

reports has not impacted the decision concerning the case at hand, nor has it represented any 

opening of an evidentiary phase as has been analyzed and referred to in this judgment for which 

reason this subject will not be explored any further since it was already handled in accordance 

with the second ground, with respect to the alleged opening of a second evidentiary phase, since 

one cannot, in a type of game of chance, make the same allegations on different grounds, 

because “the grounds for cassation are autonomous and independent, which means that when the 

defect being challenged is found to be included in one of the grounds specified by Article 3 of 

the Cassation Act it may not be used to challenge the judgment on any other one of the grounds.” 

(Official Gazette No. 378, 27 VII 2001. Pg. 22). -------------------------------------------------------- 

 

  

                                                           
168 See the judgment handed down for Proceeding No. 671-2009, pursued by Carlos Alberto Pauta against Bolívar 
Ochoa Guamán. 
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Further, the appellant company in this case indicates the flaws which the trial court judgment has 

allegedly incurred, with respect to the evaluation of the evidence that the trial judge must carry 

out, without attacking more closely, as one should, to the judgment from the appeals court, 

inasmuch as the cassation appeal is a form of complaint or means of challenge to the judgment 

being questioned, the cassation is a complaint that is formulated against a judgment and in no 

way is it like an appeal because it is a unitary concept that “cassation is a recourse, a means to 

challenge judgments agreed upon under the law for parties, under certain conditions and for 

specifically set out reasons, exclusively tied to the matter at hand.”169 In this recourse, to a great 

extent the objection has been directed at the trial court judgment, which while it has been 

partially affirmed by the appeals court, and both courts have coincided in their opinions, does not 

necessarily mean they have followed the same path to arrive at their conclusions. Lastly, while 

the way in which the flaw indicated in the third ground has been allegedly committed has been 

explained, the manner in which each standard has been violated with the lack of application of 

the challenged standards has not been explained. For the aforementioned reasons, the allegation 

presented is hereby dismissed, as no failure to apply Articles 117, 119, 121, 251, 252, 253, 256, 

258, 262 of the Code of Civil Procedure; 2214, 2229 and 2236 of the Civil Code; 19 of the 

Organic Code of the Judicial Branch; and 76.7 (h) of the Constitution of the Republic of Ecuador 

exists. ------------------------------------------------------------------------------------------------------------ 

 

On the substantiation of the judgment in the poorly named “memoranda of law.” 

 

As has been explained in the previous section, the Cassation Court cannot quash the trial court 

judgment. The allegation states: “The judgment of the trial judge is contradictory … The 

judgment for which we are requesting cassation affirms that the judge has not considered these 

legal reports.” However, Footnote No. 230 which appears on page 108 of the appeal does refer to 

the trial court judgment. Continuing with the analysis, the defendant refers to 

  

                                                           
169 De la Rúa Fernando, El Recurso de casación en Derecho Positivo Argentino [The Cassation Appeal in Positive 
Argentine Law], Víctor P. De Zavalía Editor, Buenos Aires, 1968, pg. 54. 
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Section Thirteen of the trial court judgment. Based on the foregoing, and as explained 

previously, no failure to apply Articles 76.4 of the Constitution of the Republic of Ecuador; 19 of 

the Organic Code of the Judicial Branch; 117 and 121 of the Code of Civil Procedure; and 

Articles 2214, 2229 and 2236 of the Civil Code exists. ------------------------------------------------- 

 

It would be lazy and contrary to what the Cassation Act establishes for legal doctrine and 

jurisprudence to keep referring again and again to the same subjects and to the same standards, 

and concerning the same defects which have already been addressed. --------------------------------- 

 

8.3.  The appeals court judgment, in affirming that the trial judge considered and evaluated 

the reports of the experts hired by the plaintiff to establish the amount of the 

judgment, should have accepted the appeal and thrown out the complaint for lack of 

evidence. By incurring such an omission, the standards related to the weighing of 

evidence have been violated, which in turn served as a basis for the judgment to 

improperly apply the standards of Articles 2214, 2229 and 2236 of the Civil Code to 

order Chevron to pay a settlement – an improper weighing of information that has not 

been legally introduced into the proceeding. 

 

The appellant company in this case alleges that there is a violation of Article 117 of the Code of 

Civil Procedure and as a consequence of this violation Articles 2214 and 2236 of the Civil Code 

were erroneously applied. ----------------------------------------------------------------------------------- 

 

Article 117 of the Code of Civil Procedure establishes that: “Only evidence that has been 

properly taken—i.e., that has been requested, presented and obtained in accordance with the 

law—will be valid in court.” This precept in and of itself is not a standard for weighing of 

evidence, because it simply refers to the fact that that evidence that has been improperly 

admitted, which has not been requested, presented or processed in accordance with the law, is 

not considered evidence in a proceeding. That is, it does not lay down a guideline for the judge 

for how he must weigh the evidence, but merely refers to the parties  
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to the proceeding and what they are obligated to prove within the process, in reference to 

evidentiary proceedings. Therefore, there is no improper application of Articles 2214, 2229 and 

2236 of the Civil Code either. We clarify that while Article 117 of the Code of Civil Procedure 

does not address weighing of evidence, this may constitute grounds for cassation so long as it is 

correlated with a standard with respect to the weighing of evidence. ---------------------------------- 

 

Lastly, regarding the merger of the companies Texaco and Chevron, in the second ground, this 

has been analyzed with legal reasoning, extensively and in detail, apart from it being obviously a 

merger, since all one needs to do is take a look at Chevron’s website to understand the current 

legal nature of the merger. One may not, then, reconsider the same events, the same defects that 

were already examined under another ground as is being attempted now. In light of these 

considerations, the allegation presented is hereby dismissed.170 -------------------------------------- 

 

Interviews admitted as pieces of evidence 

 

Article 244 of the Code of Civil Procedure establishes that when a judicial inspection is 

conducted, the judge will hear the statements of the interested parties. In the minutes of the 

proceeding, mention will be made of the witnesses presented by the parties but the statements of 

witnesses that have been requested and made available within the evidentiary term will be taken 

separately. This means that the judge may receive testimonies during the judicial inspection, 

which is what has occurred in the case at hand, which implies that the evidence has been duly 

admitted in accordance with procedural standards and not as the appellant company in this case 

is saying, by taking the value out of the statements given during the judicial inspections. As the 

statements of the witnesses in the inspections are invested with the corresponding legal value, 

they may be weighed by the judge 

  

                                                           
170 http://www.chevron.com/about/history/1980/ 
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in accordance with rules of sound judgment.171 Therefore, this Cassation Court may not, in the 

first place, quash a trial court judgment172 and secondly, weigh the evidence in contradiction to 

what the Cassation Act, legal doctrine and jurisprudence have determined, as stated previously.  

 

The cassation appeal by the defendant company focuses mainly on the trial court judgment and 

the manner in which the evidence has been weighed by the trial judge, rendering the appeal 

inadmissible. From this we also conclude that there is no erroneous interpretation of Article 245 

of the Code of Civil Procedure, nor is there a lack of application of Articles 230 and 244 of the 

Civil Code, which in turn means that there is no erroneous application of Articles 2214, 2229 and 

2236 of the Civil Code. --------------------------------------------------------------------------------------- 

 

Surveys illegally admitted as pieces of evidence and public information illegally admitted. 

 

With respect to this allegation, the appellant company exclusively addresses the trial court 

judgment; inasmuch as the cassation appeal is an appeal that is admitted against judgments 

handed down by superior courts (today the provincial courts) and since the judgment at trial was 

not the one that put an end to the process, this Cassation Court rejects the allegation. Also, the 

company that is the appellant in this case has not demonstrated in what way  

  

                                                           
171 “In determining that the judge will evaluate the evidence pursuant to the rules of sound judgment, the law 
definitely protects his freedom to examine it, ponder it, compare evidence produced, and exercise a preference for 
those which in his judgment have greater credibility relative to the matter being disputed in the process – an 
intellectual operation the judge carries out with the sum total of his human experience, which is variable and 
contingent, because it depends on local and temporal circumstances, but which shall be carried out rationally and 
applying the rules of logic, which are stable and permanent. It is for this reason that the rules of sound judgment will 
not allow the judge to weigh the evidence in an absurd way, or in a way that contravenes the rules of human 
experience, because if such a situation were to be detected in a judgment, the cassation court would indeed have the 
power to correct it.” Judicial Gazette, Year CIV, Series XVII, No. 13, Page 4110 (Quito, May 2, 2003). 
172 Art. 2. A cassation appeal may be filed to challenge judgments and orders that put an end to proceedings that 
establish the parties’ rights and were issued by a superior court or by a district tax court or district 
administrative court (Cassation Act). 
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Articles 76.4 of the Constitution, 19 of the Organic Code of the Judicial Branch and 117 of the 

Code of Civil Procedure have not been applied, or how there is erroneous application of Articles 

2214, 2229 and 2236 of the Civil Code. -------------------------------------------------------------------- 

 

Improper weight given to the reports prepared by Roberto Bejarano and Monserrat 

Bejarano. 

 

The appellant in this case indicates: “The trial court judgment considers and evaluates this study 

as reaching evidentiary conclusions on how the health of the population is affected….” 

Explaining once again how the trial judge weighed the evidence without determining how the 

appeals court judgment has interfered with the weighing of the evidence. For these reasons the 

indicated argument is rejected as it has not proven a lack of application of Articles 76.4 of the 

Constitution, 117 of the Code of Civil Procedure and 19 of the Organic Code of the Judicial 

Branch, and therefore, the existence of an erroneous application of Articles 2214, 2229 and 2236 

of the Civil Code. --------------------------------------------------------------------------------------------- 

 

8.4. Erroneous interpretation of the legal precepts applicable to the weighing of the 

evidence. 

 

Erroneous interpretation of Article 115 of the Code of Civil Procedure, in the part related 

to the concept of the rules of sound judgment, and lack of application of the principle of 

weighing the evidence as a whole, present in Article 115. 

 

Regarding the alleged violation of Article 115 of the Code of Civil Procedure, this precept 

establishes, “Evidence must be evaluated as a whole, in accordance with the rules of good 

judgment [sana crítica], without prejudice to the solemnities prescribed by substantive law for 

the existence and validity of certain acts.” Therefore, this legal provision contains two 

obligations for judges – the first, to weigh the evidence as a whole in accordance the rules of 

sound judgment, and the second, to express in the judgment the weight given to all the evidence 
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admitted within the process. This standard obviously refers to the method of weighing evidence, 

the violation of which may be challenged invoking the third ground in Article 3 of the Cassation 

Act, as has been done in the cassation appeal. However, in the explanation presented on pages 

116-118 of the cassation appeal, the appellant does not explain in what manner exactly the 

erroneous interpretation has occurred. The allegations made in the appeal are general and are 

always focused on the trial court judgment – in other words, the Cassation Court has not been 

given enough elements to determine whether the erroneous interpretation of the standard that is 

alleged has in fact occurred. Therefore, the allegation presented here is dismissed. ----------------- 

 

Absurd weighing of the evidence since the trial judge concluded that Chevron and Texaco 

merged. 

 

Regarding the merger between Chevron and Texaco, these events have been analyzed in a broad 

fashion in this judgment; however, with respect to the weighing of the evidence by the trial 

judge, the appellant in this case does not demonstrate the manner in which the defect is 

committed, nor what standards of law have been mistakenly applied or not applied, nor does it 

explain or demonstrate the manner in which the violation of the standard has involved the lack of 

application or the erroneous interpretation of the legal precepts applicable to that weighing of 

evidence that have led to the standards of law being affected, whether by erroneous application 

or by a lack of application. ----------------------------------------------------------------------------------- 

 

For the aforementioned reasons, the allegation presented in the cassation appeal is rendered 

inadmissible, because it has not demonstrated that there is a mistaken interpretation of Article 

115 of the Code of Civil Procedure. ------------------------------------------------------------------------- 

 

The utilization of the report of Expert Witness Richard Cabrera to corroborate the 

judgment attacks the principle of sound judgment. 
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The appellant company in this case indicates in its appeal that the judgment of the Appeals Court 

affirming the trial court’s judgment and in particular the weighing of the evidence, confirms the 

mistaken logic of the judge in stating he did not consider the report when in fact he has 

considered it. ---------------------------------------------------------------------------------------------------- 

 

The evidence is the demonstration of the truth,173 which must be reviewed as a whole and in 

accordance with the rules of sound judgment. The weighing of evidence 174  is that mental 

operation which the judge carries out for the purpose of determining whether the disputed or 

alleged facts and events are duly corroborated. ---------------------------------------------------------- 

 

In the judgment under appeal, it is expressly stated that: “The Division has reviewed the pages 

marked with numbers 55 and 56 of the appeal by Chevron in which it affirms that the judgment 

refers to various samples that it alleges are included in the record to come to the conclusion that 

the area of the old concession is contaminated, which, it affirms, must be treated as a reference to 

information that is not in the record; having reviewed the details, the court finds that the data that 

the trial judge has considered are in the case file, while in the report of Expert Witness Cabrera 

there is no specific reference to these samples.” ---------------------------------------------------------- 

 

In the trial court judgment a detailed analysis is made of the appointment of Mr. Cabrera,175 

about which we wish to point out the following: “…However, due to the seriousness of the 

charges, and although the circumstantial evidence does not constitute proof, we must  

 

                                                           
173 Cabanellas, Guillermo, Diccionario Enciclopédico de Derecho Usual [Encyclopedic Dictionary of Customary 
Law], Editorial Heliasta, Volume VI, Buenos Aires, Argentina, 1984, pg. 497. 
174 “… the weighing of the evidence is a mental operation in which the judge determines the strength, as a whole, of 
the evidence contributed by the parties, in order to infer whether the allegations made by the plaintiff as well as by 
the defendant, in the complaint and in the response to the complaint, respectively, are true. This mental operation of 
weighing or assessing the evidence is a power granted exclusively to trial judges and courts and must be performed 
by applying, as the law states, the rules of sound judgment, in other words, that knowledge which comes with 
experience and that, in accordance with the principles of logic, allow the judge to consider certain facts or events as 
proven. The Cassation Court does not have powers to carry out a new weighing of the evidence, but only to verify 
whether in the weighing of the evidence the standards of law concerning that weighing have been violated or not, 
and whether such violation has indirectly led to the violation of substantive standards in the judgment …” Official 
Gazette 159; March 30, 1999 (Triple Reiteration Judgment). 
175 See pages 50-51 of the trial court judgment. 
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address the petition found at the end of this motion which, aside from making reference to the 

lack of validity for which we have found no legal basis, asks that this Court not consider expert 

Cabrera’s report….However, addressing the purpose of the defendant’s motion that Cabrera’s 

report not be considered, and endeavoring not to deprive it of its right to a defense due to a lack 

of time that this type of trial cannot grant for submitting the evidence which would allow the 

defendant to prove its accusations against expert Cabrera and his expert report, the Court accepts 

the petition that said report not be taken into account to issue this verdict.” -------------------------- 

 

Thus it may be concluded that: 1) The court of appeals has adequately addressed the requests of 

the defendant with respect to the report of Mr. Cabrera and has properly weighed the evidence in 

accordance with the rules of sound judgment, within which it has considered that the 

aforementioned report was not taken in consideration by the trial judge; 2) The trial judge 

expressly states that he has not taken Mr. Cabrera’s report into consideration and has weighed 

the evidence contributed to the process in accordance with the rules of sound judgment. ----------- 

 

This Cassation Court hereby discards the allegation inasmuch as it is shown that there has been a 

correct weighing of the evidence in accordance with legal standards, weighing each one of the 

reports the defendant has presented, it being necessary to emphasize that one cannot attempt to 

re-evaluate the evidence through a cassation appeal, because to do so would be to diminish the 

independence of trial judges, since they are the ones who have directly dealt with the evidence so 

they are the ones who must come to their own conclusions. The Cassation Court has jurisdiction 

to verify whether the evidence contributed in the process has been properly admitted, within the 

parameters of the law, and that it is not arbitrary nor absurd, if the trial judge has disregarded Mr. 

Cabrera’s report, and this has been verified already by the Appeals Court; so one cannot argue, 

then, that the Cassation Court address evidence that has not been taken into consideration and 

which has expressly been referred to in both judgments. The third ground will verify the 

evidence contributed to the process, the valid evidence. Lastly 
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this Court finds that the judges have assessed176 different reports to conclude that contamination 

has in fact existed in the soil and thereby to determine its amount. ------------------------------------ 

                                                           
176 See the trial court judgment handed down on February 20, 2011: “…Starting with the presence of contamination 
in the soil, this Court considers the findings of the different experts who have participated in the judicial inspections 
that were undertaken within this lawsuit and that have presented the results of their experts. The reports presented by 
the experts nominated by the plaintiff and by the defendant show the presence of different concentrations of 
hydrocarbons and/or products used during drilling or preparation of oil wells …. Prior to evaluating the 
concentration of hexavalent chromium and other chemical substances present in the soil, the specific criteria 
contained in the document entitled “Evaluación de Normas Internacionales Aplicables para los Cierres de las 
piscinas de los Campos Petroleros 1994-1998” [Evaluation of International Standards Applicable to the Closing of 
Pits in Oil Fields 1994-1998] ” … expert witnesses appointed by the defendant, Bjorn Bjorkman and Gino Bianchi, 
during the judicial inspections of Sacha Norte 2 and Sacha 13, respectively, presented an alarming 18 and 17 mg/kg 
(see samples RB-ESN2-PIT3-SE1 and SA-_13_JI_AMI_0.1M, respectively). Also the expert witness appointed by 
Chevron, John Connor, presented results that presented quantities of 9.9 and 2.3 mg/kg (see samples JL-LAC-PIT1-
SD2-SU1_R (1.30-1.90) M Y JI-LAC-PIT1-SD1-SU1-R (1.6-2.4)M) in the judicial inspection of Lago Agrio 
Central, while 0.22 mg/kg [was reported] in sample JL-LAC-PIT1-SD2-SU2-R (2.0-2.5) in the same inspection; 
with respect to the samples taken by the experts appointed by the plaintiffs, we find one in Shushufindi Southwest 
and another at Sacha 41, with 5 and 1 mg/kg, respectively (see samples SSF-SW-PNTSCIIIB_sv and SA51-
NE2(1.25-1.77 m)_sv) showing an unusual presence of this agent that is hazardous to human health, that must be 
removed from the soil …. However, to conclude with the analysis of the presence of TPHs in the soil of the area of 
the Concession, this Court considers that the expert witnesses appointed by the plaintiffs have presented sample 
results with amounts reaching 900000 mg/kg of TPHs, making it necessary to emphasize, by contrast, the fact that 
the expert witnesses appointed by the defendant did not analyze total petroleum hydrocarbons in a direct and 
complete manner, but analyzed DRO and GRO, which is equivalent to TPH for diesel and TPH for gasoline, 
respectively, which complicates the comparison of the results obtained by the expert witnesses appointed by the two 
parties, because while one is presenting total hydrocarbons, the others are presenting hydrocarbons divided into 
gasoline and diesel, in a manner that these must be added up to obtain an equivalence relatively comparable to TPHs 
… we must analyze the scope or the extension of said contamination in the soil within the area of the concession, 
because noting that one cannot assume that all the soil in the area of the concession is contaminated, but that the 
samples are representative of the sites they have been taken from, but however, the Court considers that on the basis 
of the amount and consistency of the data derived from the 54 judicial inspections conducted at sites operated by 
Texpet, it is appropriate to analyze the possibility of extrapolating these data for the other facilities operated by 
Texpet but that have not been inspected in these proceedings. … 10. The cause of the damage to soil and water. In 
this fashion we begin the analysis to determine the cause of the damage found to the soil of the concession, first of 
all considering the nature of the activity that allegedly led to damage to the soil, in other words, to the industry 
carried out by the defendant as the operator of the Consortium, so in the estimation of this Court the application of 
the theory “From the culpable creation of the unjustified risk of a dangerous state … is appropriate, so with respect 
to the cleanup of the soil one observes the assessment made in the Expert Witness Report of the Court-appointed 
expert, Mr. Gerardo Barros, with respect to the fact it contains a specific 
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Regarding the 880 pits mentioned by the trial judge, the assessment he performs is documented 

in the proceeding: “The contamination in the area of the concession extends to 7,392,000 cubic 

meters (m3), a figure that is arrived at considering that we have 880 pits (proven through aerial 

photographs certified by the Geographic Military Institute which appear throughout the record, 

analyzed together with the official documents of Petroecuador submitted by the parties and 

especially by the expert Gerardo Barros ….”177 This shows that the judge did not weigh the 

challenged report exists, much less that the judge contradicts any principles of logical evaluation; 

he has respected due process, weighing the evidence contributed by the parties to the proceeding. 

If remediation had taken place in a comprehensive and real manner, as they allege, the 

environmental damage proven by the expert witnesses would not exist and no legal action would 

have been filed. In this case, 56 judicial inspections have been conducted and based on the array 

of evidence that has been admitted, the judge has come to his decision. ------------------------------- 

 

Lastly, with respect to the costs of construction of a drinking water system, this Court notes that 

the trial judge has considered different pieces of evidence to determine the corresponding 

amounts like the composition of the petroleum and heavy metals,  

 

  

                                                                                                                                                                                           
reference to the costs of remediation of the soil, which may be adjusted to the level of environmental reparation 
necessary in this case, through mathematical calculations, considering differences like the number of cubic meters to 
be cleaned up and the level of cleanliness to be achieved, and applied to the volume of contaminated soil that this 
Court has calculated to exist in Section Nine of this judgment, in which we affirm that the contamination in the area 
of the concession therefore reaches 7,392,000 cubic meters (m3), if we consider that the amounts invested in the 
projects referred to by expert witness Barros in his report is [sic] at three liters 183 and 547 dollars per cubic meter, 
180 [sic] based on an average value of 365 dollars per cubic meter, the figure reaches $2,698,080,000. However, if 
one considers the level of cleanliness obtained by the abovementioned projects, we see that the abovementioned 
projects reach a level of cleanliness; we see they reach a level of cleanliness of up to 1000 mg/kg [sic]. Regarding 
TPHs, while the plaintiffs have requested the removal of all the elements that could affect health and life, to the 
extent that the level of cleanliness must be aimed at leaving things in the state they were in before the Consortium’s 
operations began, and not limiting oneself to evaluating and eliminating TPHs, which would make the estimated 
cost per cubic meter based on the information provided by Expert Witness Barros increase. … The amount this 
President considers necessary for: cleanup of the soil, shall not exceed FIVE BILLION THREE HUNDRED 
NINETY-SIX MILLION ONE HUNDRED SIXTY THOUSAND DOLLARS ($5,396,160,000.00).”  
177 See page 125 of the trial court judgment. 
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according to the expert witness reports, which have been presented within the evidentiary period, 

including the one presented by the expert witness appointed by the defendant, John Connor, and 

which have been weighing in accordance with sound judgment. The appellant indicates in each 

one of its arguments the basis on which the judge has determined each amount, for which reason 

these allegations are rejected, especially since they are trying to seek through this argumentation 

to have the evidence re-evaluated for the purpose of establishing values that were already 

established by the trial judge and the appeals court. In this sense the Court finds no 

unconstitutional, improper, arbitrary, or absurd weighing of the evidence. In conclusion, there is 

no violation of Article 115 of the Code of Civil Procedure or a mistaken application of Articles 

2214 and 2236 of the Civil Code. ---------------------------------------------------------------------------- 

 

The principle of sound judgment in the assessment of the reports of the expert witnesses 

appointed by the trial judge. Erroneous interpretation of the principle of sound judgment. 

 

The appellant argues that the lower court weighed the expert witness reports arbitrarily. 

Presenting the evidence is an activity of the litigants, and the evidence forms the judge’s beliefs, 

being the judge who is responsible for weighing the evidence contributed to the process and 

determining its efficacy within the process; in this manner the evidence is regulated, while the 

law determines the appropriate means for handling it. Evidence submitted by expert witnesses is 

a type of evidence which seeks to illustrate technical aspects of the case to the judge, especially 

in an environmental process in which “production or economic activities may generate 

environmental contamination. The need for identifying and evaluating the environmental impact 

for legal purposes is considered …”178 -------------------------------------------------------------------- 

 

Article 249 of the Code of Civil Procedure determines that the judge may or may not review 

reports submitted by expert witnesses, contrary to what his senses perceive and may even order, 

without the parties requesting the appointment of other experts, to complement the judicial 

inspections that judges carry out. It is clearly shown that  

                                                           
178 Abel Xavier et al., La Prueba Judicial [Court Evidence], ESADE College of Law, Volume II, Madrid, Spain, pg. 
1419.  
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the trial judge did not arbitrarily weigh the evidence, inasmuch as according to paragraph two of 

Article 262 ibid. it is not the judge’s obligation to accept, against his convictions, the conclusions 

of the expert witnesses. The arbitrariness of evidence is produced when the judge goes against 

the principles of sound reason, logic, psychology and common experience, because he must 

follow the rules of legal reasoning, and the judge is the one who determines what value is to be 

assigned to each one of the pieces of evidence contributed to the process, which must be duly 

justified. ------------------------------------------------------------------------------------------------------- 

 

The trial judge has justified and assigned the corresponding value to the expert witness- evidence 

existing in the process, without the Cassation Court having to meddle in the weight given to the 

expert witness reports individually and as a whole, fulfilling his mission through the correct 

application of the law, convinced of the procedural truth and the logic of his thought, as stated by 

Manuel de la Plaza: “In all cases, [the judge’s] conviction will be formed not by the isolated 

examination of each piece of evidence, but by the comprehensive weight of all of the items, 

examined as an organic whole and in their articulated and logical consistency.”179 Therefore, 

there is no improper application of the rules of sound judgment, as argued by the appellant. ------

----- 

 

It is concluded that there is no failure to apply Article 115 of the Code of Civil Procedure and 

therefore a mistaken application of Articles 2214 and 2236 of the Civil Code. ----------- 

 

The court of appeals lacked technical knowledge to properly weigh and assess the technical 

evidence. 

 

Regarding this allegation, which is 19 lines long, the appellant company does not explain which 

standard of weighing the evidence has been violated, nor does it specifically state what the errors 

are to which it is referring, but it merely limits itself to indicating that “For example …,” 

and in this regard, the Cassation Court does not have jurisdiction to review the evidence 

contributed in the process. As explained previously, one may not seek to have the evidence re-

                                                           
179 De la Plaza, Manuel, La Casación Civil [Civil Cassation], Editorial Revista de Derecho Privado, Madrid, Spain, 
pg. 250. 
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evaluated through the appeal for cassation, because re-evaluating evidence is the responsibility 

of each of the lower courts. It is necessary, then, to point out that the argument of the defendant 

company, that the court did not weigh its evidence, cannot serve as a support, as analyzed above. 

The law prohibits a judgment from being quashed by a re-weighing of evidence. For these 

reasons, the presented argument is hereby dismissed. --------------------------------------------------- 

 

Lack of analysis and weighing of the evidence requested by Chevron and legally admitted 

within the process. Lack of application of Article 115 of the Code of Civil Procedure with 

respect to a comprehensive weighing of all of the evidence produced and of Article 117 of 

the Code, and lack of application of Article 19 of the Organic Code of the Judicial Branch, 

with respect to the need to consider the evidence properly admitted. 

 

Article 115 of the Code of Civil Procedure determines that the evidence must be evaluated as a 

whole in accordance with the rules of sound judgment. In the decision, the must state the weight 

given to all the evidence submitted. Only evidence that has been properly introduced may be 

admissible in the case. -------------------------------------------------------------------------------------- 

 

In the appeals court judgment it states that: “The record shows that the requests for the taking of 

evidence filed by the defendant, Chevron Corporation, were accepted and processed without any 

exceptions. It came to each and every one of the judicial inspections it deemed necessary for its 

defense; obviously, not what it even untimely requested. Hundreds of thousands documents [sic] 

submitted by Chevron Corporation bloated the case with everything it considered pertinent to 

add – so much that at this stage alone there were almost two hundred record binders (about 

twenty thousand pages), not counting the more than two hundred thousand papers in the first 

instance case-; clearly its counterpart has filed its own, although far from the quasi-inofficious 

bloating.. … Also requests for testimony even from former officials; sending of of [sic] letters 

rogatory to the United States of America; requests to Ecuadorian provinces, official letters to 

numerous institutions, even arriving at the interview of an expert to exhaust his questions and 

concerns - page 158,789 to 158,790 -; all these statements and documents have been added to the 

case file and the Division sees that the judgment of the lower court has indeed addressed them.”  
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The trial court judgment is 187 pages long, front and back, single-spaced, and it analyzes the 

arguments presented, weighs the evidence presented by the parties, and mentions each one of the 

incidents occurring in the process in an exhaustive manner, which has in turn been analyzed by 

the appeals court previously expressed. The transactional agreements were analyzed in 

accordance with the law, as was the merger between Texaco and Chevron 180  broadly and 

extensively. So the judge, in adherence to his obligation, has weighed the evidence as a whole, as 

explained and analyzed, with a correct interpretation and proper application of the law in 

accordance with his conviction. --------------------------------------------------------------------------- 

 

Lastly, regarding the alleged improper practices of the operators (Petroecuador, Petroamazonas 

and Petroproducción), who are not parties to the proceeding, this is not a subject included in the 

litigation and therefore not included in the pronouncement of the judges.181 -------------------------- 

 

 

  

                                                           
180 See the trial court judgment: “…For these reasons, the fact that the procedural index demonstrate the legal 
existence of Texaco and the merger of the latter with Keepep, does not contradict the demonstrated, public and well-
known fact that the new company, Chevron Corporation …” 
See the appeals court judgment which establishes: “…as well explained and detailed in the judgment of February 14, 
2011, with the precision of the facts that the judge mentions and that in sound judgment render unquestionable the 
conclusion that the companies Chevron and Texaco merged, and that the legal phenomenon, in the best case 
scenario, might have been guided by the purpose of joining forces for economic convenience and not to evade the 
action of justice …” 
181 Tarufo Michele, Teoría de la Prueba [Theory of Evidence], Ara Editores, Ara Editores, Pg. 13, printed in Peru: 
“The basic idea is that litigation arises from certain facts or events and is based on these, that said facts or events are 
being disputed by the parties, that the dispute has to be resolved by the court, and that a resolution of the dispute 
over these facts or events is attained when the court establishes the truth of the facts or events that are the subject of 
the dispute.” 
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For these reasons, and since there is no violation of Articles 115 and 117 of the Code of Civil 

Procedure nor a mistaken application of Articles 2214 and 2236 of the Civil Code, the argument 

presented is hereby rejected. ------------------------------------------------------------------------------ 

 

8.5 Estimate of damages. The estimate of damage calculated by the trial judge and 

affirmed in the judgment being appealed is arbitrary and therefore implies a violation due 

to a failure to apply Article 115 of the Code of Civil Procedure, which requires the judge to 

weigh the evidence using logic, coherently and reasonably. 

 

Soil remediation 

In this decision, and under this ground, when use of Mr. Cabrera’s report was alleged, it was 

analyzed with respect to the evidence weighed by the judge to determine the amount of soil 

remediation. If the photographs and the report by Mr. Gerardo Barros were false, this evidence 

should have been refuted at the proper procedural moment, by means of challenging, to which 

there is access based on the right to a defense. The judge assessed the evidence provided by the 

parties, and weighed each piece of evidence, that is to say, he gave more weight to some than to 

others, based on which he arrived at the corresponding conclusions and it is precisely the 

discretionary weighing of the evidence because “The acquisition of the conviction by the judge 

also comprises a dose of perception that is extracted from the joint assessment of the means of 

evidence, of the conduct of those participating in the litis, and of the facts conditioned by the 

parties.”182 ---------------------------------------------------------------------------------------------------- 

 

The same occurs with regard to the value the trial judge has determined regarding the pits that 

must be remediated, who justifies on which evidence his decision is based, such as that provided 

by the parties, and he analyzes the different expert reports with those with which the appellant 

does not agree; disagreeing with the weight that a judge has given to   

                                                           
 
182 González de Audicana Zorraquino Francisco, La Prueba Judicial, Desafios en las jurisdicciones civil, penal, 
laboral y contencioso – administrativo [Legal Evidence, Challenges in civil, criminal, labor and administrative 
court]. Volume I, La Ley Grupo Wolters Kluwer, ESADE, Madrid-Spain, page 254. 
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certain evidence is not sufficient motive to request that the judgment be annulled; this applies 

when the court has weighed the evidence arbitrarily or illegally.---------------------------------------- 

 

Lastly, it must be pointed out that declarations made through any type of social communication 

media do not constitute evidence, much less evidence that can be weighed, because those 

declarations are only references without evidentiary utility, therefore it is illogical to compare 

evidence with the statements made by a former manager of Petroecuador in a certain type of 

communication media, and furthermore without the appellant company indicating which rule in 

the legal system has been violated. The evidence that should be under discussion is that which 

determines the truth of the facts in the proceeding; the decision must refer to events in the real 

world, to the factual, to the material of the lawsuit. For these reasons the formulated charge is 

dismissed.-------------------------------------------------------------------------------------------------------- 

 

The judgment issued by the trial court and affirmed by the appeals court applies different 

standards of remediation to Chevron (and exaggeratedly more strict ones), than those used 

by Petroecuador or other operators, such as Río Napo (PDVSA) with Petroecuador’s 

remediation contractors. Such an imposition is arbitrary. 

 

“Discretionary weight assumes that the Judge is free to form a conviction, given that it is on the 

basis of the evidentiary elements that the parties provide, or that he himself procures, 

examination of his activity is applied; and in light of the valid experience of his technical expert, 

he analyzes them logically and legally, according to various circumstances, regulators of judicial 

conduct, but he is not constrained from freely making his judgment.”183----------- 

 

However, discretionary weighing of the evidence does not mean that the judge has unlimited 

powers because his conclusions must always be characterized by reason, and furthermore the 

parties must be certain of the evidence and the means employed in every proceeding.--------------- 

  

                                                           
183 De la Plaza, Manuel, La Casación Civil [Civil Cassation], Editorial Revista de Derecho Privado [Publisher 
Magazine of Private Law], Madrid, Spain, page 246. 
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The appellant states that it is absurd to order things to be returned to their prior state when nearly 

a half century has passed since oil production activities began. However, it must be taken into 

consideration that the “fundamental object of environmental civil lawsuits would be, in principal 

(outside of the assumption of prevention), civil reparation of ecological harm or environmental 

damage.”184----------- 

 

Thus the judge has reached his conclusions according to the evidence provided, “…the 

assessment of punishable harm must take into consideration the importance of the asset that is 

destroyed, contaminated or impaired. Therefore, in the case of ecosystems, and considering the 

importance of the fact that it will eventually be affected, the penalty of compensation must be 

considerably elevated.”185----------- 

 

The observations show that: (1) Although it is true that an ecosystem cannot be returned to its 

prior state, the damage can be quantified and the necessary measures imposed so that a certain 

ecosystem can be returned to a state that is as close as possible to what it would have been if it 

had not been contaminated; (2) The judge’s weighing of the evidence does not seem absurd or 

arbitrary, the evidence provided by the parties is part of the proceeding which he has used as the 

basis to issue his judgment and to reach the corresponding conclusions.------------------------------ 

 

The weighing of evidence becomes absurd when it goes beyond logic or human reason, and that 

is not what happens in this case because first, reparation of environmental damage must be 

geared towards an ecosystem returning to the state in which it was found prior to initiating 

certain activities, or as if those activities had not taken place. This is the determining factor for 

this type of case, that is to say, if a river has been contaminated by an oil spill, then that river  

  

                                                           
184 Uribe Alberto, Responsabilidad por Daños Medio Ambiental [Liability for Environmental Damage], Universidad 
Externado de Colombia, Bogotá, Colombia, page 75. 
185 Amaya Oscar, Responsabilidad por Daños Medio Ambiental [Liability for Environmental Damage], Universidad 
Externado de Colombia, Bogotá, Colombia, page 31. 

DEFENDANTS' EXHIBIT DX  8095 
Page 166 of 445



Case No. 174-2012 

167 
CERT. MERRILL VER: JD 

must be returned to its natural state as if the spill had never occurred.---------------------------------- 

 

For the foregoing reasons, and because this Court has not found that the trial judge or court of 

appeals absurdly or arbitrarily weighed the evidence, we deny the formulated charge. The judge 

weighed the evidence based on his discretion, which, according to the evidence provided and using 

a mathematical calculation that considers the technical tools provided, the judge has determined the 

amount to be paid. Therefore, there is no violation of Article 115 of the Code of Civil Procedure, 

nor is there incorrect application of Articles 2214, 2229 and 2236 of the Civil Code.----------- 

 

Remediation of groundwater 

The appellant company states that the order that it pay $600 million for to remediate 

groundwater is arbitrary. However, appellant states that the weight the judge gave the evidence is 

arbitrary. But this Court does not reach that conclusion. We note that the judge has weighed the 

evidence provided in the proceeding.186 And he has done so   

                                                           
186 See the trial court judgment on page 116, where it states: “With regard to the pollution of other water sources, 
studies on groundwater carried out during this proceeding by both parties’ experts for the judicial inspections are 
taken into consideration [which] present different conclusions, so that the Court has carefully studied the reports in 
order to reach its own conclusions. We observe that the different experts appointed by the parties have expressed 
themselves concerning the possibility of contamination of groundwater, indicating for example that “considering the 
non-soluble nature of degraded petroleum present in the subsoil and the low permeability of clay soils found at the 
site, soil leachates cannot cause an impact on the quality of groundwater beyond the limits for drinking water of the 
United States Environmental Protection Agency, U.S. EPA or the World Health Organization (WHO)” (see report 
on Sacha 21 by the defendant’s expert John A. Connor, on page 24475) or that “the soil layer and remediated soils 
are made of clay and lime clay, which prevent significant infiltration of rain water and the consequent production of 
leachates from the soil in the area of the remediated pit. Due to low hydrocarbon solubility and low soil 
permeability, there is no potential impact on the groundwater of the site” (see report Sacha 10 of the defendant’s 
expert, Gino Bianchi, page 29.792);” 
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according to his free conviction. It is correct to state that when dealing with damage to the 

environment, the measures that are ordered, as well as repairs to the environment, must also seek 

to prevent future damage, in this way not only will the principle of indemnity and punishment be 

enforced, but also the preventive principle. Failure to protect the environment and biodiversity 

from future damage would be equivalent to, at some point, man and every living being not being 

able to find any space for refuge to safeguard health to preserve his own life.----------- 

 

Further, the appellant does not state which rule on weighing the evidence has been violated, so 

we need to clarify that the Cassation Court must adjust to establishing the existence of errors of 

law, whether it is due to improper application, lack of application, or erroneous interpretation of 

legal rules regarding the weighing of the evidence in definitive judgments or orders, and as a 

consequence of that error, violation of a substantive rule, a requirement sine qua non without 

which it is not appropriate to substantiate the third ground. In that regard, the case law states the 

following: “Thus, the appeal of cassation is not duly supported by the third ground when the 

substantive rule is not cited, which it is said has been violated by means of transgression of the 

rule on evidentiary regulation,” therefore this allegation is denied187.--------------------------------- 

 

Flora and fauna 

The appellant company complains that the indemnity of $200 million that it has been sentenced 

to pay for a program to restore the flora and fauna and aquatic life, has no legal basis, an 

allegation which is not acceptable because the Appeals Court has confirmed the evidence 

weighed by the trial judge to arrive at the demonstration of the damage and   

                                                           
187 Official Gazette No. 353, 22 Vi, 2001. Page 17. 
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the sentence for complete recovery of the flora and fauna, and he does so based on the 

proceedings of judicial inspection and interviews carried out for restoration. The two hundred 

million dollars will be treated in an annual figure, in a technical manner and over a long period 

of time. However, the appellant company does not show on what basis it asserts that the judge 

has improperly weighed the evidence, since the statements with respect to Dr. Barnthouse’s 

report (which is based on Mr. Cabrera’s report), is insufficient backing to request that the appeal 

be denied for the third ground. ------------------------------------------------------------------------------ 

 

The appellant also does not state which rule for weighing the evidence the court violated, and it 

is necessary in this ground and in defense of every bit of evidence, that an analysis be done of 

that which is assumed not to have been duly weighed according to the rules of sound judgment 

and procedure and free appreciation; and finally, as stated, to determine which rules of 

substantive law have been violated as a consequence of the first motives. -------------------------- 

 

Potable Water 

The judgment issued by the trial judge and affirmed by the court of appeals, orders the defending 

company to pay the amount of $150 million USD. The appellant company argues that, from the 

procedural evidence, the only contamination in the water is not due to activities that it 

performed, and that establishing such is arbitrary. Nevertheless, this Court observes that in order 

to establish that amount, the judge bases his decision on the different expert reports, including 

that of the expert John Connor, who was suggested by the defendant company, doing so in a 

proportional and reasonable manner,188 considering that in environmental law it is not fitting to 

set down risible or symbolic indemnity, and in fact in environmental matters it is essential to 

work with this criteria to secure a type of institutionalism that is truly effective with regard to 

protecting nature and the environment, which will ensure in the future not only the availability of 

natural resources for Ecuador and the world, but for the life of future   

                                                           
188 Article 76.6 of the Constitution of the Republic of Ecuador. 
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generations of our country. The pain, suffering, impact to health, the loss of habitat and of lives 

caused by environmental damage with the indemnity provided will attenuate the damage caused.  

 

As with the previous allegation, the defendant company does not explain how any rule regarding 

assessment of the evidence has been violated. “The substantiation is the most demanding 

procedural burden imposed on the appellant as an essential requirement for formalization, due to 

its amplitude, complexity and transcendence. It requires that its development and reasoning be 

subject to clear and complete judicial logic, and at the same time, to the primordial principles 

that the cassation doctrine has developed. Without substantiation, without rationalizing the 

violations which must be made clearly and precisely, without making vague accusations, linking 

the content of the rules that it claims are violated to the facts and circumstances to which the 

violation refers, this is that the violation must be shown, and without this, to that effect it is 

enough to state that the judgment violated some legal precept or another, and it is necessary that 

it be shown how, when and in what sense the violation was incurred,” thus we return to the fact 

that the grounds alleged are not admissible189.------------------------------------------------------------ 

 

Public Health 

The appellant is limited to indicating that the sentence imposed on Chevron for health matters is 

arbitrary, and that the judge recognizes that the public health problems have causes other than oil 

operations; however, on page 184 of the judgment, and as confirmed by the Appeals Court, in 

the pertinent section the Judge determines that “it has been proven that a serious public health 

problem exists, whose causes are reasonably attributable to hydrocarbons production, it becomes 

necessary that the mitigation measure ordered to cover the public health problem originated in 

Texpet’s misconduct.” The appellant does not conduct any other type of analysis, nor does it 

offer the Cassation Court other elements to determine the supposed violation to the applicable 

legal precepts for weighing of the   

                                                           
189 Judicial Gazette. Year CIV. Series XVII. No. 11. Page 3486, Quito, February 12, 2003. 
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evidence that has led to the violation of other rules of law. Due to the foregoing and without 

further analysis being necessary, the formulated charge is inadmissible. ------------------------------ 

 

Excessive deaths due to cancer 

Chevron indicates that the judge relied on the studies from San Miguel Sebastián, and that these 

studies do not show a causal relationship between excessive deaths with the locations in the 

concession. However, it does not explain which rule with respect to the weighing of the laws 

applicable to the weighing of the evidence has been violated. It is not sufficient that the appellant 

has indicated in a general manner, at the outset of the grounds invoked (ground three), that 

Article 115 of the Code of Civil Procedure has been violated. It is an unavoidable duty of the 

appellant in order for the challenge to be admitted, in each one of its allegations, to indicate 

which rule the court violated, how the judge has not weighed this evidence, and how the rules on 

the weighing of evidence were violated. ------------------------------------------------------------------- 

 

Our system of cassation is not one that allows cassation sua sponte; it is necessary to allege, 

show, explain to the judge in what manner each rule and each precept has been violated, 

according to each ground, and even more so when dealing with the third ground, which 

challenges the weighing of the evidence. It must be justified because a Cassation Court must 

again weigh the evidence produced in the proceeding. The violation must be so serious that 

arbitrariness becomes evident, or the absurd manner in which the evidence was weighed, because 

to meddle in the internal activity of the judge (free conviction) requires that arbitrariness be fully 

shown through this ground, and furthermore this must be done with the goal that the highest 

entity of justice, such as the National Court, will protect the independence of the judges at each 

level. Therefore, Article 115 of the Code of Civil Procedure has not been violated. Thus, having 

engaged in these reflections, this Court denies the allegation. ------------------------------------------ 

 

Indigenous cultures 

Regarding the sentence of $100 million USD, in order to establish a program for reconstruction 

of the community and ethnic reaffirmation, there   
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has been no timely reflection by the appellant that states in what manner the judge has violated 

rules regarding weighing of the evidence. This allegation is limited to indicating that the cultural 

changes are due to colonization and that the expert reports have not been recognized, but it does 

not indicate, for example, which expert reports. What page are they on? What does the judgment 

say in that regard, how the judge did not assess that evidence, how the Court of Appeals did not 

evaluate that evidence, etc.? --------------------------------------------------------------------------------- 

 

Therefore, as the defendant itself did not provide sufficient information to analyze the various 

reports, in addition to not stating which rule regarding the weighing of evidence the court 

violated, and that the foundation in the appeal for cassation consists of performing an analysis on 

each one of the grounds that are invoked with the rules that have supposedly been violated 

according to the nature of each ground, this makes it difficult for the judge to make an in-depth 

analysis, even more so when the third ground is invoked, the appellant must show, explain which 

legal precept applicable to the weighing of evidence has been violated, which substantive rule 

has been affected as a consequence of the first, and this does not occur in the case under study. 

“The appeal for cassation is extraordinary, highly technical in a legal sense, and completely 

regulated, therefore those who file the appeal must submit with clarity and precision to the 

pertinent provisions considered in the governing law.” For these reasons the alleged charge is 

denied190. ------------------------------------------------------------------------------------------------------- 

 

Finally, and according to the analysis carried out in this numeral, the third ground invoked by 

Chevron Corporation is denied, as it has not shown in what manner the legal precepts applicable 

to the weighing of the evidence have been violated,191 which has already been explained. --------- 

  

                                                           
190 G.J.S. XVI, No. 6, page 1632. 
191 “1. The error must consist of the judge or court having assumed that there is evidence in the legal proceedings 
that does not exist, or having ignored that which is indeed included in the proceedings, adulterating their objectivity 
by adding something that is foreign to it, or cutting out or decreasing its real content. 2. The conclusion of factual 
order arising from the error must be contrary to the realities established by the existing evidence. 3. That this error of 
assessment leads to violation of the precepts on which the judgment is founded.” Legal Gazette. Year CI. Series 
XVII. No. 3. Page 897. (Quito, March 15, 2000). 
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NINE. - FIFTH OBJECTION. Finally, we will examine the first ground in Article 3 of the 

Cassation Act, in which the appellant company, in addition to the previous four grounds, also 

argues its appeal, which ground is related to what is called “vicios in iudicando,” due to: 

“Improper use, failure to use or erroneous interpretation of rules of law in the judgment or 

decision, including the mandatory case law precedents, which have been determining factors in 

their dispositive part.” ---------------------------------------------------------------------------------------- 

 

9.1 Under this ground the Cassation Court cannot re-weigh the evidence, nor can it re-

examine the facts that have been accepted. This ground is basically used to raise violations of 

rules of substantive law. The fact is that when the judge issues a judgment and arrives at the 

conviction of the veracity of certain facts, alleged now by the plaintiff now by the defendant 

(claim and response), after reducing the facts to adequate legal types, the judge looks for a rule 

or rules of substantive law that apply to it, and that is nothing other than the incorporation of the 

fact in the rule. A material rule, structurally speaking, has two parts: an premise and a 

consequence. At times the rule lacks these two parts, but it is complemented by one or more 

rules with which it forms a complete legal proposition. The incorporation, as the doctrine states, 

is nothing more than the operation or logical mental integration of a specific factual situation, 

concrete from the abstract, generic or hypothetical perspective contained in the rule in question. 

The defect of assessment or “in iudicando” considered in this case occurs in three cases: 1. 

When the judge fails to apply the substantive rule to the disputed case and which rule, if it had 

been applied, would have determined that the decision in the judgment be different, which 

effectively is not applicable to the case that has been decided upon; 2. When the judge correctly 

understands the provision but applies it to an alleged fact other than the hypothetical issue 

considered therein, thus incurring an error in the mistaken relationship of the precept with the 

disputed case, which is also not applicable to the case decided; and, 3. When the administrator of 

justice incurs a hermeneutical error, of legal  
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exegesis upon interpretation of the rule, assigning it a meaning and scope that it does not have, 

which is not applicable to the disputed case. --------------------------------------------------------------- 

 

9.2 It should be noted that “By invoking the first ground, the appellant is recognizing that the 

trial court was correct in its conclusions regarding the facts contained in the evidence. On the 

other hand, when the judgment is alleged to contain the third ground, the conclusions regarding 

the facts are being disavowed or disagreed with. Therefore it is not appropriate to allege the 

judgment of the violation projected in the first ground having been found and, simultaneously, 

having been alleged for the same reasons for the third ground, because there would be a 

contradiction. One cannot agree with the conclusions regarding the facts reached by the court of 

appeals, and simultaneously manifest one’s disagreement.” 192 From what has been said, the 

appellant has invoked two incompatible grounds: the first and the third. Nevertheless, due to 

what has been explained in the preceding number, the following must be analyzed: -------------- 

 

9.3 Violation of legal and constitutional rules incurred by the judgment in denying the 

waiver of termination of the obligations by settlement filed by Chevron in the response to 

the complaint. 

 

Waiver of the obligations by settlement. Res judicata. Failure to apply Article 1 of the 

Constitution, Articles 7.18, 1576 and 1580, 1583.4, 2248 and 2362 of the Civil Code, 297 of 

the Code of Civil Procedure, and 75 of the Statute of the Administrative Legal System of 

the Executive Branch. 

 

Notwithstanding what is indicated in the previous number, we must state that in number 6.3 of 

this ruling, an ample and in-depth explanation was provided about the collective rights and their 

legal nature, relating them as the so-called “Contracts of Settlement and Release from  

  

                                                           
192 Ruling No. 110 of June 1, 2002, Proceeding No. 329-01, Giraldo v. Alarcón, Official Gazette 630 of February 31, 
2002. 
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Obligations, Responsibilities and Claims…” As well as the effect of these agreements.193 --------- 

 

The aforementioned agreements have no erga omnes effects, as stated in the appeal: (1) it is an 

agreement signed by government institutions and TEXPET; (2) These agreements are not for the 

so-called diffuse rights,194 as has been explained in detail  

                                                           
193 See number 6.3 of this ruling: “If it is as Chevron explains, then the complaints filed by the Municipalities 
against Texaco Petroleum would have an impact erga omnes, a theory that is not correct, because these proceedings 
were not filed based on collective and diffuse rights regarding the environmental damage caused by oil development 
in the Ecuadorian Oriente as was stated …. The Transactional Acts entered into by parties have no erga omnes 
effects; the so-called Contract for Performance of Environmental Work and Release of Obligations, Liabilities and 
Claims was entered into by the Ministry of Energy and Mines, PETROECUADOR and Texaco Petroleum 
Company; ARTICLE V, RELEASE OF CLAIMS, states that: “… the government and PETROECUADOR will 
release and discharge forever TEXPET, Texas Petroleum Company, Compañía Texaco de Petróleos del Ecuador 
S.A., Texaco Inc., … from any other claim by the government and PETROECUADOR against the Exonerated 
Parties due to any Environmental Impact resulting from the Operations of the Consortium…” 193 Therefore, its effect 
is between the Ministry of Energy and Mines, PETROECUADOR and TEXACO PETROLEUM COMPANY, and 
not between Ms. María Aguinda et al. and Texaco Company. 
194 “DIFFUSE RIGHTS OR INTERESTS: this refers to an asset that is of interest to the entire world (plurality of 
subjects), that is, to people who – in principle – do not comprise an identifiable and individualized sector of the 
population, and who, without a legal link between them, are harmed or threatened with harm. Diffuse rights or 
interests are based on generic, contingent, accidental or changing facts that impact an undetermined number of 
people and that emanate from subjects that owe a generic or undetermined provision, in relation to the possible 
beneficiaries of the activity from which such assistance is derived, as occurs in the case of positive rights as well as 
the right to health, education, or obtaining a dignified living, protected by the Constitution and by the International 
Covenant on Economic, Social and Cultural Rights. COLLECTIVE RIGHTS OR INTERESTS: this refers to a 
certain sector of the population (although not quantified) that is identifiable, although individually; within that group 
of people there is or there might be a legal tie that links them to each other. Injury is specifically located in a group 
that can be determined as such, such as professional groups, groups of neighbors, guilds, or inhabitants of a certain 
area, etc. Collective rights must be distinguished from rights of collective people, since the latter are analogous to 
individual rights, because they do not refer to a grouping of individuals, but to a company or individual to whom the 
rights are attributed. While companies act through an organization, groupings of individuals who have a collective 
interest work through representation, even in the case in which this representation is exercised by a group of people, 
because the collective nature of the rights whose protection is invoked always exceeds its interest.” Judgments 
issued by the Supreme Court of Justice of Venezuela. See case numbers 483 of May 29, 2000, case: Cofavie and 
Queremos Elegir, 656 of June 30, 2000, case: Dilia  
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in this ruling. The fact is that environmental damage is in everyone’s interest. Therefore, the 

hypothesis with respect to these settlements having erga omnes effects, since the government 

represented collective rights, is not logical; collective rights are recognized rights of certain 

groups of people. In the aforementioned settlement agreements, the appearing parties do not 

indicate the name of which groups of people appear, and if they appear on behalf of a certain 

group this is not shown in the corresponding authorization, the collective rights cannot be the 

object of settlement agreements without those people involved in the damage suffered. The nature 

of the referenced agreements originates in the corresponding oil production contract. Let us 

remember that collective rights correspond to the right to a healthy environment, and in light of 

destruction of the environment there is the right to corresponding repairs and indemnity 

payments, as claimed in this case. Third-generation rights are not represented by State 

Institutions, therefore the obligations caused by environmental damage through agreements 

between Municipalities, Ministries or the Central Government and companies dedicated to the 

production of natural resources cannot be extinguished, as the defendant company alleges, and 

which was analyzed in a previous ground. ---------------------------------------------------------------- 

 

The conclusions reached indicate that there is no failure to apply Articles 1583.4 (the obligation 

is terminated by the settlement), 2348 (definition of settlement), 2362 (effect of the settlement) 

of the Civil Code, and 297 of the Code of Civil Procedure; there is also not a failure to apply 

Article 1 of the Constitution of the Republic of Ecuador, which is not applicable to the case 

being ruled on, especially if “The problems and environmental rights also limit the  

  

                                                                                                                                                                                           
Parra, 770 of May 17, 2001, case: Ombudsman, 1321 of June 19, 2002, case: Máximo Fébres and Nelson Chitty La 
Roche, 1594 of July 9, 2002, case: Alfredo García Deffendini et al., 1595 of July 9, 2002, case: College of Doctors 
of the Metropolitan District of Caracas, 1571 of August 22, 2001, case: Mortgage Debtors, 2347 of October 3, 2002, 
case: Henrique Capriles Radonski, 2634 of October 23, 2002, case: Ombudsman, and 3342 of December 19, 2002, 
case: Félix Rodriguez); which have been summarized in the judgment of December 19, 2003 (Case: Fernando 
Asenjo). 
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absolute notion of sovereignty. The most serious environmental problems of today are global in 

scope, as is the case, for example, of the rupture of the ozone layer, the warming of the planet, 

acidification of the oceans, or the loss of biodiversity.”195 ----------------------------------------------- 

 

The settlement as a way of extinguishing obligations, its effect as res judicata. 

A settlement is effectively a way of extinguishing an obligation, as determined in Article 1583.4 

of the Civil Code. In this case, however, and as has been thoroughly analyzed, the settlement 

agreements were not signed by the groups of people who claim their collective rights in this 

proceeding, therefore it can never be said that they are the same parties that have signed the 

settlement agreements. There is no basis to state that a State Institution, the Central Government 

or the corresponding Municipalities are the holders of the collective rights that are discussed in 

this proceeding; that is to say, the appellant company grants the status of a group of people to the 

indicated subjects.196 Destroying the nature of the rights of the third generation in this manner 

and taking away its reason for being is the manner in which the law granted by way of the 

Environmental Management Act allows the collective to be able to claim those rights. Collective 

actions have not been granted to Municipalities; they have been granted to a group whose rights 

have been impacted; therefore, if a Municipality or a Ministry has not been granted by the law 

the ability to claim environmental damage, how can the defending company sign a settlement 

agreement  

                                                           
195  Grijalva Jiménez Agustín, Constitucionalismo en Ecuador, Pensamiento Jurídico Contemporáneo 
[Constitutionalism in Ecuador, Contemporary Legal Thought] 55, Corte Constitucional para el Período de 
Transición (Constitutional Court for the Transition Period], Centro de Estudios y Difusión del Derecho 
Constitucional [Center for the Study and Dissemination of Constitutional Law], Quito 2012, page 72.  
196 Bachmaier Winter Lorena et al., Los Derechos Colectivos, La tutela de los derechos e intereses colectivos de 
consumidores y usuarios en el proceso civil español [Collective Rights, The protection of the collective rights and 
interests of consumers and users in Spanish civil procedure, Ministry of Justice and Human Rights], Ministerio de 
Justicia y Derechos Humanos, Quito, Ecuador, page 305. “These are rights or interests that, using the expression of 
Cappelletti, do not “belong” to a specific individual subject, or rather, with respect to which the individuals only 
have a minimal portion of the whole. Cappelletti established this problem in a very expressive manner by asking the 
following question: “Who is the owner of the air we breathe?” … That connection has been surpassed through the 
introduction of legal standards that specify the subjects who have legal standing to defend those rights and interests 
that belong to a collective that is more or less undetermined. These actions are collective, because the asset that is 
protected is collective in the sense that ownership of it exceeds the individual legal sphere and that this right or 
interest is not normally divisible or separable among the various impacted parties.” 

DEFENDANTS' EXHIBIT DX  8095 
Page 177 of 445



Case No. 174-2012 

178 
CERT. MERRILL VER: JD 

regarding an action that does not belong to it, even if the settlement is signed in order to prevent 

future litigation; this subsequent litigation with respect to collective rights does not concern the 

subjects with whom these settlement acts have been signed. ----------------------------------------- 

 

For the reasons explained, there is no violation of Articles 1583, 2362 of the Civil Code, and 297 

of the Code of Civil Procedure. ------------------------------------------------------------------------------ 

 

The causa petendi – or the background of fact and the foundations of law of the claims – is 

identical between the settlement contracts and this lawsuit. 

 

The so-called collective rights are those whose subject of rights is a collective or a social group; 

collective rights are the right of the people and of the environment. ----------------------------------- 

 

The theme of the environment is currently a global concern, thus there are many countries and 

institutions that make efforts to protect it in order to ensure that it can be enjoyed by future 

generations. This is why there are numerous international treaties that have been signed at the 

global level, seeking to protect the environment, such as the Stockholm Declaration on the 

Human Environment (1972); the United Nations World Charter for Nature (1982); the United 

Nations Río Declaration on Environment and Development (1992); the United Nations 

Framework Convention on Climate Change (1992); the United Nations Kyoto Protocol on the 

United Nations Framework Convention on Climate Change (1997); the United Nations 

Millennium Summit (2000); the Copenhagen Accord (2009), among others.------------------------- 

 

The ecological crisis due to the destruction of nature and contamination to the environment is 

caused by human activities, technology and industrialization, which is why in the mission to 

protect the environment every country has established regulations in order to ensure a healthy 

environment. As was indicated in   
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another Whereas Clause, Ecuador is not the exception, and it has instituted certain regulation[s] 

both in the Constitution as well as in the Environmental Management Act in order to protect 

nature and preserve the environment, in light of the activities of industrialization that is the 

product of human needs. ------------------------------------------------------------------------------------- 

 

When the environment has been damaged in any way, collective rights appear. These collective 

rights are of such importance that they have been incorporated into the Constitution, and they are 

enforceable through distinct legal avenues. Collective rights, which are known as third-

generation rights, are owed even to those who do not yet exist, which is why they are so 

important. At the same time living in a healthy environment is connected to other rights, such as 

life and health.197 If the right to a healthy environment is a fundamental right, how should this 

right be seen in the defense of environmental conservation? This question merits a positive 

response for the ongoing exercise of environmental protection. ---------------------------------------- 

 

The previous Constitutions have also protected the environment through the corresponding 

regulation198 recognizing the existence of collective rights. The current  

                                                           
197 See judgment T-092 of the Constitutional Court of Colombia: “The right to the environment cannot be unbound 
from the right to life and the health of people. In fact, the factors disturbing the environment cause irreparable 
damage to human beings, and if this is the case it must be said that the environment is a fundamental right for the 
existence of humanity. This conclusion was reached when this Court evaluated the impact of the environment on the 
lives of men and therefore on previous protective judgments; it has been stated that the right to the environment is a 
fundamental right.” (Other judgments that can be reviewed in this regard are C-671 of 2001; C-750 of 2008; C-595 
of 2010). 
198 (1) Constitution of 1998; Article 23. Without prejudice to the rights established in this Constitution and current 
international instruments, the State shall recognize and guarantee people the following rights: 6. The right to live in 
a healthy, ecologically balanced, and pollution-free environment. The law shall stipulate the restrictions applicable 
to the exercise of certain rights and liberties in order to protect the environment. 
(2) Constitution of 1997; Article 44. The State protects the right of the population to live in a healthy and 
ecologically balanced environment, which ensures sustainable development. The public interest is declared, and it 
will be regulated in accordance with the Law; (a) The preservation of the environment, the conservation of 
ecosystems, biodiversity and the integrity of the country’s genetic wealth; (b) Prevention of environmental 
contamination, the sustainable development of natural resources and the requirements that public or private activities 
which might affect the environment must complied with; and (c) The establishment of a system 
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Constitution protects nature in a special manner, to the point of considering it as having rights.199 

It is thus, by having rights, that the Constitution has determined the right to restoration 

independent of any claim. ------------------------------------------------------------------------------------- 

 

As the doctrine states – diffuse rights are those called in solidarity and that pertain to the peoples 

of the earth –diffuse interest is the interest of anyone that has the capacity for which a need is 

recognized. At the same time, all of the rest who have equal capacity and need, Barros de 

Angelis upholds: “… that diffuse interest is characterized by belonging to the subject of a 

determined group, because if it is assumed that the relationship between the needs of a subject 

and the ability of an asset to satisfy them is of interest, this may be individual or collective, 

according to the specific requirement. Since the interest pertains to an undetermined group, 

diffuse or collective interest is already starting to be spoken of, thus the dimension of the 

subjective group is what makes an interest collective, but it is the lack of specification, the lack 

of precise limits in relation to the identification of the people who comprise it that makes this 

interest diffuse.”200--------------------------------------------------------------------------------------------- 

  

                                                                                                                                                                                           
of protected natural areas and the control of receptive and ecological tourism. Article 48. Without prejudice to the 
violated rights and those who have been harmed, any individual or company may take the steps established in the 
Law to protect the environment. 
(3) Constitution of 1993. “Article 19. Without prejudice to other rights that are necessary for complete moral and 
material development. 2. The right to live in an environment that is free of contamination. It is a duty of the State to 
strive for this right not to be affected and to preserve nature. The law will establish restrictions on the exercise of 
certain rights or freedoms in order to protect the environment; which is derived from the nature of the person, the 
State guarantees this:” 
199 Article 10. People, communities, villages, [indigenous] nationalities and collectives are holders and will enjoy the 
rights guaranteed in the Constitution and in international instruments. Nature will have those rights that the 
Constitution recognizes. Article 66. The following is recognized and guaranteed for people: 27. The right to live in a 
healthy, ecologically balanced environment, free of contamination and in harmony with nature. Article 71. Nature, 
or Pacha Mama, where life is reproduced and lived, has the right to existence, continuation and regeneration of its 
life cycles, structure, functions and evolutionary processes being fully respected. Every person, community, village 
or nationality may demand that the public authority comply with the rights of nature. In order to apply and interpret 
these rights, the principles established in the Constitution will be observed, where applicable. The State will provide 
incentive to individuals and companies and to the collective, to protect nature, and it will encourage respect for all of 
the elements that form an ecosystem.  
200 Cited by Falconí García José, El Juicio Especial por la Acción de Amparo Constituticional [Special Trial for 
Constitutional Protection Lawsuits], Ediciones Radín, Quito, Ecuador, page 100. 
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In recognizing the right to the environment located within the collective rights, there is the 

respective legal protection through – among others – popular-action lawsuits. As has been 

indicated, collective rights are owed to humanity, and even to those people as yet unborn and 

who will be born, because as of now, future generations on the Planet expect the preservation of 

the environment, of our nature, and of ecosystems such as those in the Ecuadorian Amazon, 

because it is no longer just man who has rights, but nature as well. It is thus that the law, by 

consecrating the collective rights in our legislation, creates a new form, a new mode of 

protecting the rights and interests of a community, of a collective, against the danger of being 

harmed or impacted, given that in our country, as well as in other countries on Planet Earth, 

individual rights, collective rights, the rights of nature and the environment have been harmed on 

an ongoing basis. How many of them are essential for the survival and development of man, how 

many of them are necessary to preserve health, others to protect culture, commerce, 

consumption, yet have not been duly protected even though there are laws in this regard; it is by 

chance that the air that we breathe, the water that we drink, the sun that gives us light and heat, 

the earth that gives us food and that are the source of our lives, the statues and monuments that 

represent the history and culture of a people, the landscapes and our natural surroundings have 

not been damaged, the air has not been contaminated, the rivers and oceans poisoned, the sun’s 

rays and the ozone layer altered, the monuments destroyed. Therefore, the central government, 

private and public companies, responsibly and with the greatest concern, must manage the 

exploitation of nature in order to cause the least impact possible to it, because when 

contamination occurs, the damage is irreparable, regardless of the location on the planet where it 

occurs (the United States, the Netherlands or Ecuador). Thus the legislature issued the 

Environmental Management Act in order to define certain administrative structures, to allow 

civil lawsuits in light of environmental damage, and the directives to determine the 

corresponding penalties, because “Protection of the   
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environment, from the legal perspective, is fundamentally articulated by means of instruments of 

public law, private law and criminal law.”201--------------------------------------------------------------- 

 

And it is in accordance with this regulation that this proceeding has been ruled on, as would 

occur in any part of the world, but even when the defendant company waived being sued in its 

own country, arguing that Ecuadorian justice is fair and honest, as stated in various Sections of 

this ruling. The collective rights recognized for indigenous peoples are not the same ones as 

those that Chevron tries to make them look like with the settlement agreements that the Central 

Government, Petroecuador and certain Municipalities signed with the defendant. ------------------ 

 

For example, in the “Contract for Implementing of Environmental Remedial Work and Release 

from Obligations, Liability and Claims” on page 7855, the following is stated: 

 

“THIS CONTRACT for Implementing Environmental Remedial Work and Release of 

Obligations, Liability and Claims is made and entered by and between the Government of 

Ecuador, represented by Dr. Galo Abril Ojeda, the Minister of Energy and Mines, 

hereinafter referred to as “Government”, and Empresa Petróleos del Ecuador - 

PETROECUADOR, represented by its Executive President, Dr. Federico Vintimilla, 

hereinafter “PETROECUADOR,” as one party; and TEXACO PETROLEUM 

COMPANY, a Delaware Corporation, with offices at Avenida 6 de Diciembre 2816 y 

James Orton, Quito, Ecuador, represented by its Vice President, Mr. Ricardo Reis Veiga, 

and its Legal Representative, Dr. Rodrigo Pérez Pallares, hereinafter referred to as 

“TEXPET”, as the other party…” -----------  

                                                           
201 Amya Navas Oscar Darío and Rosal Monsalve Julio César, Responsabilidad por Daños al Medio Ambiente 
[Liability for Damage to the Environment], IEMPI, Universidad Externado de Colombia, 2000, page 11. 
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While the complaint is presented by a collective in defense of its rights due to the environmental 

damage that was caused where they live, based, furthermore, on Article 15 of Convention 169 of 

the International Labor Organization, which recognizes, as has been discussed, indigenous 

people’s right, among others, to live in a healthy, ecologically balanced environment according 

to Article 23.6 of the Constitution (in force at the time the claim was filed). ------------------------- 

 

The agreements to which the defendant refers with respect to release of liability, indicate that: 

“On the execution date of this Contract, and in consideration for Texpet’s agreement to 

perform the Environmental Remedial Work in accordance with the Scope of Work set out 

in Annex A, and the Remedial Action Plan, the Government and Petroecuador shall 

hereby release, acquit and forever discharge Texpet, Texaco Petroleum Company, 

Compañía Texaco de Petróleos del Ecuador. S.A., Texaco, Inc., and all their respective 

agents, servants, employees, officers, directors, legal representatives, insurers, attorneys, 

indemnitors, guarantors, heirs, administrators, executors, beneficiaries, successors, 

predecessors, principals and subsidiaries (hereinafter referred to as “The Releasees”) of 

all the Government’s and Petroecuador’s claims against the Releasees for Environmental 

Impact arising from the Operations of the Consortium, except for those related to the 

obligations contracted hereunder for the performance by Texpet of the Scope of Work 

(Annex A), which shall be released as the Environmental Remedial Work is performed to 

the satisfaction of the Government and Petroecuador, pursuant to clauses 5.3 and 5.4 

hereof. The Government and Petroecuador agree that their claims are genuinely disputed 

claims, and that Texpet denies any responsibility concerning such claims. In addition, the 

Government and Petroecuador agree that this Release of Claims and commitments shall 

never be offered or admitted as evidence against Texpet, or construed as a confession or 

admission of liability in any lawsuit or legal procedure.” --------------------------------------- 
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The conclusion from the text is that this waiver with respect to presentation of the claim, is 

related to the Central Government, Petroecuador and the defendant; it is not, therefore, either the 

appearing parties or this agreement that comprises the orbit of collective rights, therefore the 

allegations indicated by the defendant company are absurd, attempting to confuse the 

administration of justice by saying that those signed agreements correspond to the collective 

rights, “when the rights and interests of a community or nationality do not belong to one person 

in particular, they are rights that indicate there is a relationship to a group, to a community, to a 

collective, which at a certain time sees that they try to impact or they have been impacted.” It is 

of concern, therefore, as has been proposed, to the collective, group or nationality in this lawsuit. 

“In Latin America the current of the statement has been accentuated by upholding it, that the 

action filed will not exclusively impact the one who has filed it as the representative of the 

group, but it will fully impact all of its members. This matter then, is vital for the defense of 

human rights and of nature, because it allows the possibility to act in cases defined for the first 

time by the Constitution and the first country in the world that recognizes the rights of nature. In 

addition, currently, individuals 202  or companies impacted by the violation of a threat to a 

constitutional right may determine the sector to which they pertain and that groups them around 

a common interest.203------------------------------------------------------------------------------------------ 

 

For a proceeding to validly exist, it is necessary to determine whether there is a legitimate 

interest by those who file a claim. It is noted that if what is claimed are collective rights, then 

there must be a collective or group that has been the victim of or that has been harmed by certain 

conduct, and it is then that procedural legitimation is effective, but it must also be taken into 

consideration that the people affected are numerous, answering the question that if each member 

of a certain group were to sue individually, it would be impossible to resolve hundreds of similar 

proceedings; that questions of fact and law are invoked, the same as for the social group that files 

the claim; that   

                                                           
202 Ibid, page 247. 
203 Ibid, page 248. 
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if, by individually filing each claim, this creates a risk that the courts will issue contradictory 

judgments; that the claim, by being assumed by one class assumes a “real magnitude and 

deserves jurisdictional protection.” 204--------------------------------------------------------------------- 

 

“Barbosa Moreira1 observes that the fundamental idea behind popular-action lawsuits is 

that the litigation may be filed in court by just one person. Rodolfo de Camargo 

Mancuso2 considers a popular-action lawsuit when a group of people is covered by the 

matter considered res judicata or when the impacts of the judgment are broad. Kazuo 

Watanabe3 states that the “truly collective nature of the claim depends not only on legal 

standing as a plaintiff to file the lawsuit and on the nature of the interests or rights of the 

linked parties, but also on the motive of the request invoked and on the type of 

jurisdictional provisioning postulated.” In truth, a popular-action lawsuit is a lawsuit 

filed by one representative (legitimation)4 in defense of a collectively considered right 

(object of the proceeding)5 whose immutability in the authority of the judgment will 

impact a group of people (res judicata)6. In a popular-action lawsuit, the rights of the 

group are represented in court by a representative and the judgment will be with respect 

to the entire collective dispute, reaching the titular members of the right of the 

group7.”205 

 

The Environmental Management Act has foreseen these so-called popular-action lawsuits with 

regard to the environment and having to do with diffuse rights, under which rule this complaint 

has been filed. That is to say, as they are collective rights that are established under a popular-

action lawsuit, these rights do not correspond to those listed in the Contract for Performance of 

Environmental Repair Work and Release of Obligations, Liabilities and Claims, as well as the 

contracts entered into with the corresponding municipalities in which agreements are reached 

regarding 

                                                           
204 Benabentos Omar, La Tutela de los Derechos Colectivos o Difusos [The Protection of Collective or Diffuse 
Rights], page 291. See at http://biblio.juridicas.unam.mx/libros/2/592/17.pdf. 
205 Gidi Antonio et al., Los Derechos Colectivos, La tutela de los derechos e intereses colectivos de consumidores y 
usuarios en el proceso civil español, Ministerio de Justicia y Derechos Humanos, Quito, Ecuador, page 417. 
[Collective Rights, The protection of the collective rights and interests of consumers and users in Spanish civil 
procedure, Ministry of Justice and Human Rights]. “In a popular-action lawsuit, the rights of the group are 
represented in court by a representative and the judgment will be with respect to the entire collective dispute, 
encompassing the titular members of the right of the group.” 
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possible environmental damage in the territory of the municipality, 206  as intended by the 

company being sued. It would have been different, then, if it were legal to have entered into 

agreements with the communities and groups, in which it is specified which collective rights 

each agreement contains and what the specific remediation measures are for the sectors that were 

impacted by Texaco due to inadequate management of oil production, and where there is 

environmental damage, given that it has not only affected one municipality (Joya de los Sachas), 

as has been amply studied, thus as a legally protected asset in this and other thousands of cases, 

it is and will be the scope of diffuse interests and collective rights as third-generation rights. It 

therefore deals with legal assets that the doctrine calls supra individual, since they pertain to all 

inhabitants of Planet Earth, therefore, as nature and the environment are the inalienable 

patrimony of humanity given its relevance ius constitucional, we must protect them, ensuring 

their conservation in perpetuity, with this being an essential part of this process of every State 

and every nation guaranteeing the administration of justice.--------------------------------------------- 

 

Regarding Chevron’s concern, it is necessary to specify that in the event that it is sentenced to 

pay compensation for this claim, others would appear. The projection contained in Article 297 of 

the Code of Civil Procedure and its consequent legal impacts must be taken in consideration. --- 

 

9.4 Subjective identity as a prerequisite for the existence of res judicata. 

 

Collective rights belong to a certain group, as has been written, for example, indigenous peoples, 

Afro-Ecuadoreans, and other groups. If they belong to certain groups, it may not be understood, 

as was explained, that these settlement agreements signed by the Central Government and 

Texaco protect the collective rights 

                                                           
206  See, for example, the “Contract of Settlement and Release from Obligations, Responsibilities and Claims 
Executed between the Municipality of Joya de los Sachas and the Texaco Petroleum company.” (pages 7384-7389). 
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of these groups. No part of the settlement agreements indicates or even stipulates that the 

Government appears in the name of a certain collective; therefore, it is not true that the Ministry 

of Energy and Mines and the State Oil Company protected the collective and diffuse rights of the 

affected citizens in these agreements. ----------------------------------------------------------------------- 

 

The right to live in a healthy environment is a collective right granted to all citizens. “The 

collective rights of the indigenous peoples belong to those who make up this group. The 

collective rights of consumers and to a healthy environment can be diffuse, but insofar as one 

can determine who the persons affected by a certain violation of these rights are, they can be 

better adapted to the concept of collective rights… In this way, for example, the collective rights 

of indigenous peoples entail and protect the individual right to the culture of each person. The 

collective right to a healthy environment protects the health of both the community and each 

individual that makes up this community.”207 -------------------------------------------------------------- 

 

The first group of claimants: The Government, municipalities, and sectional entities. 

 

The Law of the Legal and Administrative System for the Executive Branch (ERJAFE) 

determines that the obligations and jurisdictions of Government Ministries are those attributed to 

them by the law, the guidelines from the SENPLADES Planning Office, as well as the provisions 

in executive decrees and other regulations. ---------------------------------------------------------------- 

 

Currently, Article 17 of the ERJAFE provides that Ministers are responsible for carrying out the 

tasks of each ministry, and review of this regulation does not provide that the Central 

Government has granted representation of collective rights to the Ministries; therefore, there is 

no failure to apply Article 1 of Ecuador’s Political Constitution of 1998. Even though  

                                                           
207 Agustín Grijalva, Administración de Justicia Indígena y Derechos Colectivos [The Administration of Indigenous 
Justice and Collective Rights], Universidad Andina Simón Bolivar, 
http://www.uasb.edu.ec/padha/centro/pdfl/GRIJALVA%20AGUSTIN.pdf  
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sovereignty is rooted in the people, whose will is the basis of all authority, which is exercised 

through the administrative bodies of political power and the democratic means provided in the 

Constitution, this does not entail that the Central Government holds representation of collective 

rights through a ministry. One cannot ignore that many indigenous peoples living in the Amazon 

do not participate in the democratic election of the authorities, as they have a different 

organization, including the ways they judge members of their own community; therefore, one 

cannot assert that the Ministry and a state-owned company (PETROECUADOR) appeared in 

defense of the collective rights of indigenous communities. This type of assertion is absurd and 

contradicts the reality. ----------------------------------------------------------------------------------------- 

 

Article 1576 of the Civil Code determines that once the intention of the contracting parties is 

known, one must abide by the intent more than the literal [meaning] of the words. Article 1580 

of this same code notes that the clauses of a contract are interpreted by giving each one the 

meaning that best suits the contract as a whole. They may be interpreted through another contract 

by these same parties on the same subject or through the practical application that both parties 

undertook, or that one party undertook with the other’s permission. ----------------------------------- 

 

The appellant company asserts that the rationale underlying the settlement agreements was the 

remediation of the possible damages caused to the environment as a result of Texpet’s work, 

namely the signing of agreements with the Sucumbíos Prefecture and other municipalities who 

represent society and therefore, diffuse rights. Article 12 of the Law of Municipal Regulation 

ordered the compliance with the ends that are essential to it, satisfying the collective needs of the 

area… “In fulfillment of its essential purposes, the Municipality is responsible for satisfying the 

collective needs of the community, especially those needs derived from urban community life 

which are not the responsibility of other governmental bodies. ---------------------------------------- 
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In addition to all the reasons set forth herein, we must note these are not the same persons 

appearing who are claimants in this proceeding, but rather a community as the subject of 

collective rights. In order to better understand the transcendence of collective rights and those 

subject to them, let us imagine that a certain brand of automobile produces a car model that has 

manufacturing defects. The vehicle in question was successfully sold to 10,000 persons. The 

Government is concerned about these events and requests the remedy for damages caused by the 

defective vehicles. Then a group of affected consumers claims damages and injuries caused by 

the vehicles’ manufacturing defects. But the automobile factory argues that it reached a 

settlement agreement with the Government, and thus, that it does not owe the consumers 

anything. From this one can use simple logic to infer that this agreement should never have been 

entered with the Government, but instead with the consumers for it to have a real effect and 

moreover, for there to be real compensation of the truly affected. In the case of the right to a 

healthy environment, for this compensation to be true, it must also benefit those who do not exist 

yet; for example, the cleaning of a river will always benefit those who have not yet been born, 

but the cleaning of a river surely benefits the future generations who are also affected when there 

is a degradation of the environment.------------------------------------------------------------------------- 

 

Therefore, there was no failure to apply Article 1 of Ecuador’s Political Constitution of 1998, nor 

Articles 1576 and 1580 of the Civil Code, as has been analyzed.--------------------------------------- 

 

The second group of claimants: the plaintiffs in the current trial 

 

As analyzed above, we can conclude that the settlement agreements signed by the Governments, 

municipalities, or the state-owned company did not give rise to 
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any form of protection of collective rights, as has been amply examined in this ruling. ---------- 

 

Res judicata is the subject that was the reason for a proceeding208, which Fenech translates into 

“No two proceedings on the same object,” given that we adhere to the Institution of Res Judicata, a 

universal principle that was accepted into our legal system in paragraph i), number 7 of Article 76 

of the State Charter. Page 451 in Vol. III of Jorge Zavala Baquerizo’s “El Proceso Penal 

Ecuatoriano” [The Ecuadorean Criminal Process] states: “The objective limit of res judicata is 

provided by the object of the trial, meaning the act considered to be the reason for the proceeding.” 

For the res judicata to be valid as a defense, it must in fact fulfill three conditions: 1) the identical 

nature of the persons, meaning between the same parties; 2) the claim must be based on the same 

grounds; and 3) the thing being claimed must be the same thing, amount, or act. ---------------------- 

 

In the case before us, the claim is presented by María Aguinda and others in the name of a 

collective against Chevron Corporation, whereas the settlement agreements were signed by the 

Central Government through a Ministry and/or the Municipalities and Texpet; therefore, the 

parties are not identical with respect to the collective rights of a group of persons who are 

claiming their right to live in a healthy environment. On the other hand, the settlement 

agreements were signed on the basis of the possible damages that may exist due to Texpet’s 

operations in the Amazon. The claim is being filed not for potential damages, instead for 

damages caused by Texpet in the Amazon, damages that have affected the persons appearing as a 

group of identified persons belonging to a collective, holders of specific collective rights; 

therefore, the subjects in this trial and in the settlement conflicts are not the same. ----------------- 

                                                           
208 Eduardo Couture, Fundamentos del Derecho Procesal Civil [Fundamentals of Code of Civil Procedure], Editorial 
B de F, 2009, Buenos Aires, Argentina, pg. 327. The proposition “this glass is made of silver” in its first accretion is 
a res judicata. The thing, a material object, seems united with its attribute that it is made of silver. 
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Finally, the appellant company does not state which substantive law was not applied and if it had 

been, that it would have been decided differently; therefore, the allegation is inadmissible, as 

there was no breach of the alleged regulations. ----------- 

 

9.5. On the object of the settlement and res judicata 

 

 

Res judicata includes the decision, that which has been material to the judicial decision. “A 

judicial ruling has authority and effectiveness when there are no means of challenging it that 

enable its amendment.209“ “One can speak about res judicata in at least two senses. According to 

the first one, res judicata is the legal state in which there are various claims or questions that 

were the subject of a definitive ruling in a trial; this is why one says that “there is already res 

judicata” or “this is res judicata.” It is the state of a claim that was litigated and decided by 

jurisdictional entities in a definitive and irrevocable manner. In the second sense alluded to, “res 

judicata” is an expression designating certain effects of certain judicial resolutions and… the 

principal effect of the principal outcome of the trial, which is the definitive ruling on the 

essential object of the trial (on the merits, one also says).”210 Aldo Bacre conceives of the res 

judicata as “an attribute of the definitive judgment that grants it authority and prevents judges 

from instituting another proceeding on the same question that has already been decided – non bis 

in idem [“not twice for the same thing”] – and furthermore, from issuing a ruling that contradicts 

the prior one… The concept of res judicata is complemented with a measure of effectiveness 

that can be summarized in three possibilities: … the inability to challenge, change, and enforce. 

A firm judgment cannot be challenged in that all challenges have been precluded, meaning that 

no appeal can be lodged against them in the same trial or in another future one. It is also 

immutable or unmodifiable, meaning that in no case can another authority, sua sponte or by 

petition of another party, alter the terms of a judgment based on the authority of res judicata. The 

coercive or imperative nature implies that the judgment, which is basically a conviction, is 

                                                           
209 Eduardo J. Couture, Fundamentos del Derecho Procesal Civil [Fundamentals of Code of Civil Procedure], 
editorial IB de F, Montevideo, Buenos Aires, 4th Edition, 2002, Pg. 326. 
210 Andrés De la Oliva, Miguel Angél Fernández, Derecho Procesal Civil [Civil Procedural Law], Volume II. 
Editorial Centro De Estudio Ramos Arece S.A., Madrid, 1990, Pgs. 157-158. 
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susceptible to procedural enforcement at the executor’s request.”211 Regarding res judicata as a 

measure of efficacy coincides with the cited legal theory of Eduardo J. Courute [sic], as it bases 

itself in these three possibilities of an inability to challenge, change, and enforce. It cannot be 

challenged “… because the law prevents any further attack attempting the revision of the same 

issue: non bis in eadem. If such a proceeding is brought, it may be stopped at the outset by 

invoking res judicata as a defense… The judgment’s un-modifiability means that in no case, sua 

sponte or by a petition of a party, may another authority alter the terms of a judgment that has 

become res judicata. The enforceability consists of the eventuality of forced execution [of the 

judgment]; enforcement is a result of judgment convictions based on res judicata.”212 The limits 

of res judicata are the ruling’s irreversibility, as there is no need to renew the same debate in the 

future and its immutability or un-modifiability as the duty to abstain on the part of the public 

powers, including jurisdictional ones. ----------------------------------------------------------------------- 

 

Nevertheless, in the case before us, and as has been analyzed, although there are settlement 

agreements with the Central Government and several decentralized entities, these agreements did 

not represent the collective filing this claim. --------------------------------------------------------------- 

 

The collision between individual and collective rights is a controversial issue, not only within the 

legislation of our country, but also internationally 213 ; therefore, it is necessary that one 

distinguish between individual and collective rights214. The defendant company insists that 

                                                           
211 Albeledo Perrot, Teoría General Del Proceso [General Procedural Theory], Volume III, Buenos Aires, 1992, 
pgs. 436-437. 
212 Op. cit., pgs. 327-328. 
213 Will Kymlicka, Los Derechos Colectivos, Hacia una Efectiva Comprensión y Protección [Collective Rights: 
Towards an Effective Understanding and Protection], Ministry of Justice and Human Rights, 2009, pg. 5. “Many 
liberals fear that ‘collective rights’ claimed by ethnic and national groups are by definition contrary to individual 
rights. This opinion was popularized in Canada by former Prime Minister Pierre Trudeau, who explained his 
opposition to Quebec’s right to self-governance by saying that he believed in “the primacy of the individual,” that 
“only individuals have rights” (Trudeau, 1990, pgs. 363-364). 
214 Farit Rojas, Los derechos individuales y derechos colectivos en la construcción del Pluralismo Jurídico en 
América Latina [Individual and collective rights in the construction of Judicial Pluralism in Latin America], 
Impresores & Editores “Garza Azul,” printed in Bolivia, pg. 13. “In this regard, the Colombian Arias notes that the 
coexistence of individual and collective rights has provoked a theoretical problem regarding the kind of relation to 
be established between both types of rights10. So, in agreement with Stavenhagen, the relation between this type of 
rights can be understood in terms of “nucleus and periphery.” Whereas the nucleus is represented by individual 
rights,  
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the only rights that one may claim are individual rights, as the collective rights were already 

claimed in the settlement agreements signed with the Central Government and the 

Municipalities. Will Kymlicka points out that individual rights contain the claim of a group 

against its own members, and in exchange, collective rights contain the claim of a group against 

an entire (majority-based) society. The most important thing is the objective. The purpose in 

individual rights is the protection of the group against the destabilizing impact of internal dissent. 

Insofar as the goal of collective rights is to protect the group from the impact of external 

decisions “(for example, political and economic decisions by the majority-based society),” (for 

example, decisions by the Central Government, the Prefecture, and Municipalities), it is what we 

finally know as internal restrictions in the case of individual rights and external protections in the 

case of collective rights.215 ------------------------------------------------------------------------------------ 

 

The foregoing clearly allows us to conclude that there was no type of claim of collective rights in 

the settlement agreements signed by public entities and Texpet. Collective rights must be 

protected by external decisions, and they may not be harmed through settlement agreements to 

which they were not a party and when their rights have not been restored. ------------------------ 

                                                                                                                                                                                           
the periphery represents collective rights. For the former to be realized or rendered effective, the latter also needs to 
be fulfilled11. Thus, this writer concludes that collective rights must also be considered human rights, and at the 
same time, one must avoid a situation where they diminish any individual right12. By possessing the same nature, 
they will not be contradictory, given that the relationship existing between them is complementary.” 
215 Will Kymlicka, Los Derechos Colectivos, Hacia una Efectiva Comprensión y Protección [Collective Rights: 
Towards an Effective Understanding and Protection], Ministry of Justice and Human Rights, 2009, pg. 8. “The three 
types of citizenship differentiated by group may be used to extend external protections. In other words, each one of 
these types helps protect a minority from the economic or political power of the society that surrounds them, even 
though each one of them responds differently to different external pressures. The special rights of representation for 
a group within the political institutions of the whole of a society make it less probable that a national or ethnic 
minority will be ignored in decisions that affect the entire country.” 
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We recall that legal theory has determined that: “While collective rights are those that can be 

protected through associations or groups that accept the representation corresponding to the 

harmed interest (such as consumer rights, defense of competition, discrimination, etc.)… The 

needs may be individual, of course, but they are also fundamentally collective or generic in this 

case, and they can be categorized within the concept of the durability of harmful situations.”216-- 

 

9.6 The denial of the defense of extinction of the obligation due to settlement and res 

judicata also results in a breach of Articles 76.7 (i) and 82 of the Constitution of the 

Republic, in accordance with Article 424 of the Constitution. 

 

The principle known in Latin as non bis in idem means “Not twice in the same thing,” an 

expression known in French as autrefois acquit, which means already forgiven. This principle is 

consecrated in international treaties such as Article 14.7 of the International Covenant on Civil 

and Political Rights, and Article 8.4 of the American Convention on Human Rights. Article 76.7 

(i) of our own Constitution states: “Art. 76 – In all proceedings determining rights and 

obligations of any kind, the right to due process shall be ensured, and it will include the 

following basic guarantees: 7. Persons’ right to a defense shall include the following guarantees: 

i) No one may be tried more than once for the same cause and subject matter.” -------------------- 

 

The appellant states that the decision violated Article 76.7 (i) of the Constitution by ordering it to 

pay twice for the same reason. In light of what this Court has said and analyzed in this Section, 

we disagree with the objection. As we have clearly and amply pointed out in this decision, the 

agreements  

                                                           
216 Osvaldo Alfredo Gozaíni, Derecho Procesal Constitucional [Constitutional Procedural Law], Rubinzal-Culzoni 
Editores, Buenos Aires, Argentina, pgs. 342-345. 
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the central government and other public entities signed with Texpet do not cover the collective 

rights of the plaintiffs. ----------------------------------------------------------------------------------------- 

 

In Decision No. 1491-06-RA, issued February 24, 2008, regarding the execution of a contract 

signed by the Organization of the Huaurani Amazon Nation (ONHAE) and by Daniel Roscom, 

as representative of ECO. GENESIS DEVELOPMENT LLC. S., which created a usufruct over 

613,750 hectares of Huaurani communal lands, the Constitutional Court granted the 

constitutional protection sought by the Ombudsman since the contract violated the Huaurani’s 

collective rights. Although it is true that it was a contract that harmed their collective rights, even 

jeopardizing the Huaurani nation’s very survival, this shows that collective rights may be 

violated in any sphere, and the protection of those rights may be demanded through the proper 

procedural means, as in this case, in which the aggrieved party filed an action for constitutional 

protection. In the case of the Huaurani, one could think that because indigenous authorities 

signed the contract, it would be impossible for collective rights to be harmed, but one must 

remember that collective rights belong to a group of vulnerable people who have been 

marginalized by society or sometimes by their own choice, as occurs with uncontacted 

indigenous peoples. So these groups must be protected from society through legislation and 

judicial defense mechanisms. The right holders are entitled to sue for their rights. ------------------ 

 

The agreements Texaco signed through Texpet with government institutions do not create a 

shield defeating suits when collective rights have been harmed so Texpet was at the event to sign 

agreements with the holders of the collective rights, which did not occur. Constitutional Court 

Decision No. 001-10-SIN-CC, issued March 18, 2010, stated that “collective rights” refer to 

those legal rights that belong to or are enforceable by a special collective right holder. These 

rights are afforded to a specific segment of the population, and 
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are not afforded to citizens in general. So since the holders of the collective rights did not sign 

these agreements, the claim of res judicata is without merit. In other words, the decision did not 

violate Articles 76.7 (i), 82, and 424 of the Constitution, and because the appellant did not prove 

the existence of a court decision with res judicata effect requiring it to pay compensation. -------- 

 

9.7. Failure to sue the proper defendant, which prevented the judge from issuing a 

judgment not on the merits 

 

Before discussing the appellant’s argument that the lower court could not issue a judgment on 

the merits because the plaintiffs failed to sue the proper defendant, one must differentiate 

between legitimación ad processum [the authority to appear before the court] and legitimación 

ad causam [identity between the plaintiff and the right holder and between the defendant and the 

party who owes the obligation]. Devis Echandía states that “legitimación ad causam determines 

who is legally authorized to obtain a decision on the merits of the claims made in the complaint, 

in each concrete case, and who must be present in the judicial debate about those claims, and, 

therefore, whether it is possible to rule on the merits in the proceeding. Said another way, it 

serves to know whether those who appear as parties in the case have acted correctly therein, and 

whether all those who must act in the case are present. Because it may not be a case of the wrong 

parties acting as plaintiffs or defendants, but rather a case of either the former or the latter being 

incomplete, when other indispensable parties to the case either fail to sue or are not sued 

(necessary co-litigants). In either case, the judgment cannot be on the merits…”217---------------- 

 

The appellant argues that the State and Petroecuador are the proper defendants because Texpet 

signed settlement agreements that released it from liability, and that Petroecuador is the proper 

defendant because given the nature of the contingent damages argued in the complaint, 

Petroecuador is responsible for the consequences of the oil drilling and its effects after 1990. ---- 

                                                           
217 Hernando Echandía Devis, Estudios de Derecho Procesal [Studies in Procedural Law], Volume I, Editorial ABC, 
Bogotá, Colombia, 1979, pg. 271. 
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In Case No. 008-09-IN and 0011-09-IN (Accumulated), the Constitutional Court noted that: 

“Regarding the issue of who holds these rights, we maintain that, unlike traditional individual 

and collective rights, these rights are held by a human group considered not as an aggregate of 

individual interests, but instead as a truly autonomous moral [intangible] party.” Article 42 of the 

Environmental Management Act (1999) states: “Any person, entity or human group can be heard 

in criminal, civil, or administrative proceedings filed for violations of an environmental nature, 

even though their own rights have not been violated.” The complaint was filed by a group of 

persons who hold collective rights and were harmed by Texpet’s oil operations and who did not 

sign the settlement agreements executed by the central government and the municipalities 

described above.” --------------------------------------------------------------------------------------------- 

 

The appellant will thus argue that Petroecuador, the corresponding Ministry, the Municipalities, 

and the Prefectures represent the collective, i.e., the collective groups, which is inconsistent with 

the case before us, as has been expressly noted in this and preceding Sections of this opinion 

because on occasion, the government itself harms collective rights. If the government 

represented these groups, then collective rights would have no reason to exist, nor would the 

historical struggle for them, since they would be subject to government decisions without any 

right to a defense if one of their rights is violated. ------------------------------------------------------ 

 

As to the argument that Petroecuador was the proper defendant, as discussed above, issue was 

joined based on Texpet’s drilling activities, not Petroecuador’s. If Petroecuador had any degree 

of participation or liability, then this liability would have to be treated separately so that this 

company could exercise its corresponding right to a defense. Therefore the appellant has not 

demonstrated a lack of dominus litis [the master of the suit], because Petroecuador is not an 

indispensable party without which the court could not issue a judgment on the merits, as 

appellant argues. The proper defendant is 
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Chevron Corporation, a company that participated and fully and extensively exercised its rights 

in this litigation, raising its defenses and making its arguments, without need of the State and 

Petroecuador as defendants in this case. ----------------------------------------------------------------- 

 

Further, the appellant company does not indicate what law was violated, or how the court of 

appeals failed to apply or misapplied the legal precedents that were decisive in the holding, so 

appellant’s request to quash the judgment based on ground one is unsupported. Appellant should 

have cited the substantive law that it claims was violated and the legal precedents it claims were 

misapplied or not applied, so this charge is denied. ------------------------------------------------------- 

 

9.8. Violation of legal and constitutional provisions arising from retroactive application of 

the Environmental Management Act. 

 

Improper application of Article 43 of the Environmental Management Act in accordance 

with the failure to apply Articles 76.3 and 82 of the Constitution, in accordance with Article 

424 of the Constitution, and the failure to apply Article 7.1 of the Civil Code because of the 

improper application of the exception contained in Article 7.20 of the Civil Code. 

The appellant company argues that the court retroactively applied Article 43 of the 

Environmental Management Act to events that occurred well before the Act took effect. ------ 

 

Law No. 37 took effect on July 30, 1999, and the complaint was filed on May 7, 2003, before the 

Nueva Loja Superior Court, in accordance with Article 43 of the Environmental Management 

Act, as already discussed in the first Sections of this decision. 
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The Act established actions for damages due to harm caused to health or the environment, 

including biodiversity. The responsible party will be ordered to pay civil damages to be set based 

on expert reports. The final sentence states that “Claims for damages originating from harm to 

the environment shall be heard in summary verbal proceedings.” ------------------------------------- 

 

The principle of legal certainty is a substantive principle in the rule of law that, in addition to 

bringing certainty to legal relationships, stimulates the economy. This principle is enshrined as a 

fundamental right of all human beings. Consequently the Civil Code established one element of 

this principle long before it was incorporated into the Constitution. Article 7 of the Civil Code 

clearly notes that: “the law only applies prospectively: it does not apply retroactively …” In the 

case of a conflict, which is inevitable, rules have been created to resolve potential contradictions, 

so Article 7.20 states: “Laws concerning the hearing and procedure of lawsuits will prevail over 

prior laws from the time they take effect. But deadlines that have started to run, and the actions 

and proceedings that have already commenced will be subject to the law in effect at that time.” -- 

 

If Law No. 37 took effect on July 30, 1999, and the complaint was filed on May 7, 2003, four 

years after the law took effect, it is logical that Law No. 37 applies. Therefore the court did not 

improperly apply the above law, which has a procedural nature, and even if this problem were to 

exist, the appellant is mistaken to argue this kind of procedural violation under ground one, since 

that ground must be supported by substantive, not procedural law. The different Cassation 

Divisions of the current National Court of Justice have repeatedly ruled that, when the appeal is 

based on ground one, which is appropriate for defects in iudicando, objections concerning 

procedural laws 
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are inadmissible. 218  Therefore, the court did not improperly apply Article 43 of the 

Environmental Management Act or Article 7.20 of the Civil Code. Nor did the court fail to apply 

Article 7.1 of the Code. ---------------------------------------------------------------------------------------- 

 

The appellant also argues that the court erroneously applied Articles 2214 and 2236 of the Civil 

Code in combination with Article 43 of the Environmental Management Act. In this regard, we 

must raise the following points: 1) the appellant also argued that substantive laws were violated, 

such as Articles 2214 and 2236 of the Civil Code, under ground three, arguments that are duly 

analyzed above; 2) We must reiterate that the application of the Civil Code and the 

Environmental Management Act is not unusual, since, as said above, Article 43 of the Act 

regulates the procedure in civil actions provided to a collective for environmental harm. The 

Civil Code regulates, determines, conceptualizes, and explains civil liability; therefore, it is 

paradoxical to attempt to ignore its concepts and guidelines for determining whether civil 

liability exists. One must clearly understand the classical conception of substantive law 

understood as the law that states and defines entitlements, real, and personal rights, and describes 

the obligations of individuals. The modern conception considers it as “… the law that declares or 

regulates the existence, nonexistence, or modification of a substantive or material legal 

relationship.”219 ----------- 

 

A plaintiff’s standing, as we have said, corresponds to “…diffuse interests must be considered as 

general interests, meaning that they are interests held by all members of a collective or a large 

part thereof, the object of which consists of 

 

                                                           
218 “Ground one is a case of a defect in iudicando, and therefore, one may not cite the violation of a procedural law 
to support this ground, so the appellant’s charge lacks merit” (Official Gazette No. 380, 31 VII, 2001, pg. 25). Other 
decisions include: Official Gazette No. 21, 8 TX 1998, pg. 16, Official Gazette No. 300, 5 IV 2001, pg. 10. Official 
Gazette No. 649, 5 VIII, 2009, pg. 26. 
219 Rincón Zenon Prieto, Casación Civil [Civil Cassation], Ediciones Librería del Profesional, Bogotá, Colombia, 
2010, pg. 14. 
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‘goods’ of general (or collective) importance …”220The defendant is the party who harms the 

environment. It must be restored to its former state. If this is impossible, the court shall order a 

monetary award. The procedure in this case is dictated by the Environmental Management Act, 

complementing the Code of Civil Procedure. ----------------------------------------------------------- 

 

Chevron argues that the right to sue for collective rights first appeared in the Environmental 

Management Act, which is not true since the 1998 Constitution establishes collective rights. 

Therefore, these rights were perfectly enforceable, and the right holders have always been the 

groups that have historically been harmed. It is incomprehensible to say, much less to determine, 

as the defendant company does, that the State holds the collective rights and exclusively 

exercises them. According to this notion Chevron advances, the State could never be sued for 

violating collective rights. It is truly absurd, considering that States worldwide are found liable of 

violating collective rights, that States would be the holders of these collective rights and would 

also be ordered to redress them. The State does not occupy these two positions: it cannot be both 

the aggrieved party (the plaintiff) and the aggrieving party (the defendant). This suggestion of 

the State’s dual personality was already clarified before, with the prior action for constitutional 

protection: “In the preliminary study of limitations on the action for constitutional protection we 

addressed the State’s dual personality, which had not been resolved by the doctrine and was not 

being properly interpreted, but which the decisions of the former Constitutional Court had 

resolved by giving priority to the Constitution and the constitutional Oversight Act in effect at 

the time, which prevented State institutions or their representatives from filing constitutional 

actions against the State itself, which was reasonable since the State could not both be the 

aggrieved and the aggrieving party (plaintiff and defendant). This prohibition is incorporated in 

the current Constitution. A State entity may not bring an ordinary protection action against

                                                           
220 Carlos Alberto Parellada, Responsabilidad por Daños Medio Ambiental, Los principios de la responsabilidad 
civil por daño ambiental en Argentina [Responsibility for Environmental Damages; the principles of civil 
responsibility for environmental damage in Argentina], Universidad Externado de Colombia, Bogotá, Colombia, pg. 
274. 
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 itself. In the case of the State’s dual personality, it being the public entity, the offended party is 

distinct from power and has other means of directing itself to other similar entities under similar 

conditions.” Therefore, the court did not violate the substantive or constitutional provisions the 

appellant raise. ------------------------------------------------------------------------------------------------- 

 

9.9. Actions (the right to sue) existing before 1990. Individual suits for personal injury or 

economic harm 

 

The appellant company argues that a claim for collective damages cannot be filed under Article 

2214 of the Civil Code. ---------------------------------------------------------------------------------------- 

 

As noted, the complaint, the subject of the litigation, was filed by a collective. When a case 

involves damage to the environment, it is always a collective that will be harmed, so the 

Environmental Management Act itself contemplates group actions in order to enforce the claims 

of a given group and achieve the corresponding remedies and to exercise the fundamental right 

to live in a healthy environment. Article 43 of the Environmental Management Act regulated the 

actions of a collective with regard to environmental matters. In other words it established a 

unique procedure for actions that seek to protect the environment. ------------------------------------ 

 

Further, it is mistaken to state that Article 2214 of the Civil Code only contemplates individual 

actions, considering that Title XXXIII Intentional and Unintentional Torts provides for a 

popular-action lawsuits lawsuit in all cases of contingent damage221 in which indeterminate 

persons are threatened by a party’s imprudence or negligence. ----------------------------------------- 

                                                           
221 Constitutional Court of Colombia, Decision No. T-466/03. 3. Public interest actions compared to collective 
rights… 3.1 Popular-action lawsuits, as the plaintiff company’s attorney correctly notes, are mechanisms instituted 
by the legal system to defend collective interests. Article 88, first paragraph, of the Constitution provides that the 
law will regulate those actions to protect collective rights and interests “involving public property, space, safety, and 
health, moral administration, the environment, competitive markets and other similar 
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In the case before us, lawmakers established in the Environmental Management Act, the type of 

action, the form, and where the complaint must be filed in cases involving environmental 

damage, and the complaint in this case, which is clearly not an improvised complaint, was filed 

precisely under this law, so the appellant cannot try to confuse the Court by arguing that the 

current Article 2214 only applies to individual claims. -------------------------------------------------- 

                                                                                                                                                                                           
 
rights and interests defined therein…” (emphasis added). As this Corporation has repeatedly stated, 221 this is not 
a question of mechanisms that are unknown to the Colombian legal system, since they were already established in 
various provisions of the Civil Code, aimed at protecting collective rights, and the law of urban reform (Law No. 9 
of 1989). That said, it was the 1991 Constituent Assembly that chose to incorporate them into the Constitution. 
Indeed, popular-action lawsuits suits and group suits, which were ultimately incorporated into Article 88 of the 
Constitution, were the subject of vigorous debate at the First Commission of the National Constituent Assembly, 
even though, it must be clarified, as this Court already has, 221 most constitutional reform projects proposed 
including this type of action in the Constitution, including those presented by the National Government and the M-
19 Democratic Alliance. The Report-Draft on “Collective Rights” presented by the delegates to the First 
Commission to the Assembly stated that: “Almost all projects involving comprehensive reforms to the Constitution 
propose the inclusion of popular-action lawsuits as a collective remedy in response to public injuries and damage, as 
a right afforded to the community to defend itself. In a public action suit, any person belonging to a group in the 
community has standing to defend the group harmed by a common act or conduct, by which that person protects his 
or her own interests…. As one can infer from the foregoing, public action suits have been well received in 
constitutional reform proposals and projects, especially those that consecrate collective rights. This is a clear 
indication, certainly, that these actions represent an effective instrument for applying these rights. Further, there 
have been ample reasons in the history of legal institutions to justify the provision of these actions for defending the 
community’s interests. The recommended text recognizes the advisability of the law regulating the exercise of 
public action suits, while at the same time endowing it with an autonomy that does not rule out recourse to 
individual actions of an individual nature. It also prevents the law from imposing potential conditions when the 
instrument is drafted by lawmakers. It does this all for the purpose of granting any individual standing to act in the 
defense of society, thereby protecting both the interests that current legal theory includes within the significant 
category of “diffuse” rights as well as the rights of the plaintiff himself.” 221 So constitutional cases have analyzed 
with sufficient breadth the content, purpose, and characteristics of public action suits to which Article 88 of the 
Constitution refers, and it has established that these actions seek to protect the community’s collective rights, which 
is why any person may file one on behalf of the community when damage or threat to a common right or interest 
arises, with no requirements other than those established by the law for this purpose. 
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9.10. Complaints lodged by individuals with the State for alleged environmental violations. 

 

The appellant company asserts that the State held the right to file suit, an argument this Court 

disagrees with. As we have repeatedly stated, any person or group of persons in defense of collective 

rights, such as living in a healthy environment, may sue the contaminating party for remediation of 

the environment. The State is not the only party with standing to sue for those rights. ------------------- 

 

The appellant company asserts that the State held the right to file suit, an argument this Court 

disagrees with. As we have repeatedly stated, any person or group of persons in defense of 

collective rights, such as living in a healthy environment, may sue the contaminating party for 

remediation of the environment. The State is not the only party with standing to sue for those 

rights. ----------------------------------------------------------------------------------------------------------- 

 

The State must in fact protect the environment. That is irrefutable, and that duty was established 

in prior Constitutions and the current Constitution in Articles 57, 395, 396, and 397. But if we 

accept Chevron’s argument—that the State was responsible for suing the responsible party, or 

taking the necessary measures to protect the collective and diffuse right—then the State could 

never be sued, which is incorrect, as discussed above.222. If a collective and diffuse right is 

violated, then any harmed group may demand redress of this right depending on the area 

involved, even against the State itself. Certainly the settlement agreement that Texpet signed 

with the representatives of public institutions does not represent the entire collective, much less 

the plaintiffs’ collective rights, regardless of what they name those agreements, with the obvious 

goal of extricating themselves from any liability for environmental damage. The fact that they 

cited constitutional provisions (Article 19.2 of the 1978 Constitution) or that they named a 

document “CONTRACT FOR THE SETTLEMENT, RELEASE FROM OBLIGATIONS, 

RELEASE FROM OBLIGATIONS, LIABILITIES AND CLAIMS SIGNED BY XXX 

                                                           
222 Interamerican Court of Human Rights, Saramaka People vs. Surinam. Preliminary defenses, defenses on the 
merits, redress and costs, case of the Mayagna (Sumo) Awas Tingni Community and the Moiwana Community. 
Xákmok Kásek Indigenous Community vs. Paraguay. Merits, redress, and costs, In these cases, the States were 
found liable and obligations were imposed on them. 
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AND TEXACO PETROLEUM COMPANY” does not mean that a company or person is 

released from liability. To determine whether an agreement is in fact valid, one must first 

establish whether the nature of the rights that are the subject of the settlement are in fact 

susceptible of being settled, whether the parties to the agreement are the proper parties, the birth 

of liability (whether contractual or tort), the legal nature of this liability. This did not occur, and 

due to the existence of these agreements, the defendant has been allowed to litigate for such a 

long time. ------------------------------------------------------------------------------------------------------ 

 

9.11. Suit by private citizens demanding that the government intervene to eliminate an 

imminent threat of harm against indeterminate persons 

 

The appellant company asserts that Article 2236 of the Civil Code grants citizens a public action 

suit for contingent damage, but it does not explain how the court’s decision violated that Article, 

especially when the appellant first asserts that only individual actions exist, citing a 

Constitutional Court case concerning an action for protection, but not providing the Cassation 

Court with the necessary evidence to determine whether the lower court failed to apply or 

erroneously interpreted the Article. Therefore, the Court rejects this argument. -------------------- 

 

9.12. Rights and actions granted to citizens after 1990. 

 

We have already noted that the law applies prospectively, as stated in the Civil Code, and the 

procedures in it applied from the moment the law was issued, so the procedure to follow in this 

case is the one described in the Environmental Management Act, as was done. Further, the 

appellant fails to explain the form the legal violation took. When an appellant argues ground one 

“It is a case involving a so-called direct transgression of the law in the decision, and 

consideration of the facts is inapposite. The Cassation Court assumes that the lower court 

correctly weighed the evidence in the  
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record, so the Cassation Court’s task is to examine, based on the facts considered to be true in the 

judgment, whether the lower court failed to apply, misapplied, or erroneously interpreted the 

articles appellant cites.”223 ----------------------------------------------------------------------------------- 

 

Ground one is used to claim that the judgment directly violated the substantive law. In other 

words, that the proven facts are not properly subsumed under the law. That is why it is 

contradictory to file an appeal under both the first ground and the third ground using the same 

arguments, as this would create an incompatibility.224 In the present case, the appellant argues 

that the Environmental Management Act does not apply but does not explain in detail how the 

decision directly violates the substantive law, so the appellant refers to the procedure this law 

establishes to sue for redress of environmental damage. Therefore, the Court rejects the 

argument. ------------------------------------------------------------------------------------------------------ 

 

9.13 The fundamental changes incorporated into Ecuadorian law by the Environmental 

Management Act 

 

The appellant company asserts that previously there were no legal provisions that conferred the 

right to sue equivalent to the one used in this case, which is incorrect, as we have explained. The 

defendant states that one of the former attorneys for  

                                                           
223 Order No. 192 of March 24, 1999, Trial No. 84-98; Supplement to Official Gazette. No. 211 of June 14, 1999. 
224 “By arguing ground one, the appellant is acknowledging that the lower court reached the proper conclusions 
about the facts explained by the evidence. But when the appellant challenges the decision on ground three, it is not 
acknowledging or it is disagreeing with the court’s conclusions about the facts. Consequently, it is inadmissible to 
challenge the decision on the basis of a violation found in ground one and at the same time to challenge it for the 
same reasons based on ground three, because that would be contradictory. One cannot agree with the conclusions 
about the facts that the court reached and at the same time express one’s disagreement.” (Decision No. 110 of June 
1, 2002, Proceeding No. 329-01 (Giraldo vs. Alarcón), Official Gazette No. 630 of February 31 [sic], 2002). 
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the plaintiffs, Mr. Bonifaz Alejandro Ponce, recognized this in an email. ---------------------------- 

 

The Cassation Court is surprised that the appellant would make these kinds of legal arguments 

without any legal support whatsoever: 1) The opinion of a former plaintiffs’ attorney is not a 

valid argument for requesting that a judgment be quashed; 2) The existence of an email 

expressing an opinion about the application of a law is not susceptible to analysis under this 

ground—the analysis of the evidentiary weight of an opinion is even less appropriate under 

ground three; 3) Judges are the only ones who apply a law using the rules of interpretation. So it 

is surprising that appellant would raise these arguments in a cassation appeal. It is unusual and 

improper to try to quash a judgment based on the personal opinions of a former plaintiffs’ 

attorney. Therefore, the Court rejects the argument. ---------------------------------------------------- 

 

9.14 By retroactively applying the Environmental Management Act, the judgment fails to 

apply the constitutional provisions that guarantee the non-retroactivity of the law. 

 

The court did not violate constitutional provisions as appellant claims since, as analyzed above, 

the right to live in a healthy environment is not a right that was born when the Constitution was 

issued, nor did the right to sue using the action set forth in Article 43 of the Environmental 

Management Act arise in 1999. If that Act had never been issued, other laws would have applied, 

undoubtedly using a different procedure, but it is not a right that does not exist for want of a 

procedure—it was recognized long before the 1998 Constitution and the Environmental 

Management Act came to be. The Court reiterates that it already examined this argument. Based 

on the foregoing, we conclude that the court did not fail to apply Articles 76.3, 82, and 424 of the 

Constitution. -------------------------------------------------------------------------------------------------- 
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9.15 Failure to apply Article 7.1 of the Civil Code because of the improper application of 

exception in Article 7.20 of the Code. 

  

This Court has clearly and precisely explained above that the lower court did not fail to apply 

Article 7.1 of the Civil Code or improperly apply the exception in Article 7.20 of the Code, an 

opinion it reiterates, since one cannot apply part of the law but not a different part, as appellant 

claims. Under Article 7.20 of the Civil Code, the Environmental Management Act does properly 

apply, so appellant’s argument is baseless. --------------------------------------------------------------- 

 

9.16 The judgment violates legal and constitutional provisions and case law because it 

orders his client to pay punitive damages. 

 

Failure to apply Articles 76.3, 82 and 226 of the Constitution, in agreement with Article 

424. 

 

In Section seven of this decision, the Court clearly and amply analyzed punitive damages, an 

opinion this Cassation Court maintains, so punitive damages are not contemplated under 

Ecuadorian law. For a court to award these damages, they must in fact be contemplated by the 

law. Without additional analysis, we reiterate the position we expressed above. --------------------- 

 

Failure to apply Article 274 of the Code of Civil Procedure, and Articles 25 and 129.2 of the 

Organic Code of the Judicial Branch. 

 

We do not analyze the claim that the court failed to apply Article 274 of the Code of Civil 

Procedure, and Articles 25 and 129.2 of the Organic Code of the Judicial Branch, since we have 

already ruled on the punitive damages. -------------------------------------------------------------------- 
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Improper application of Article 18 of the Civil Code 

Appellant repeats its argument that punitive damages are not contemplated under Ecuadorian 

law, based on the plaintiffs’ own acknowledgment of these facts,—for example, an email sent by 

Mr. Donziger, an attorney for the plaintiffs—an argument that the appellant should not attempt, 

as explained above under this same ground, even disregarding the public interest and limited 

nature of a cassation appeal, and as we extensively explained in Section seven above, so we have 

analyzed the punitive damages, and we will not revisit this argument. ------------------------------- 

 

Failure to apply mandatory precedent  

This Court agrees that the law does not contemplate punitive damages as a category of 

compensation to redress damage, we repeat, as we ruled above. --------------------------------------- 

 

9.17  Improper application of Article 2214 and 2229 of the Civil Code to order Chevron 

to pay for violating diffuse and collective rights to the environment arising from the 

party’s alleged culpable conduct. 

 

Not harming others is one of the fundamental pillars upon which the law rests.225 Article 2214 of 

the Civil Code establishes: “he who has committed an intentional tort or unintentional tort that 

has harmed another must pay compensation, without prejudice to the criminal penalty imposed 

by law for the tort.” This Article imposes an obligation to redress the party who has suffered 

harm. Redress it through compensation is the legal system’s response, to sanction certain types 

of conduct. ------------------------------------------------------------------------------------------------------ 

  

                                                           
225 Several authors, Coordinator L. Fernando Reglero Campos, Treatise on Civil Liability, Thompson, Publisher 
Arzandi S.A. 2002, Page 46. 
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Civil liability, in essence, is based on the fundamental principle of law, since no one is required 

to bear, unjustly, a burden they have no obligation to bear. In this context, strict liability for 

culpable risks or acts, as said above, is based on the risk created by the party who, engaged in 

activities labeled risky, harms another. The party will be held liable, even in the absence of intent 

or negligence, since it is sufficient that the harm is a direct consequence of the event that caused 

it. The party becomes liable, and in the cases set forth by law “…for the sole circumstance of the 

existence of a causal relationship between the event and the harm… it is imposed for reasons of 

fairness and the common good.”226 -------------------------------------------------------------------------- 

 

Based on this doctrine, the former Supreme Court of Justice, Civil and Commercial Division, in 

a judgment issued October 29, 2002, stated that a party who engages in economic activity that 

creates risks must assume responsibility for the damage caused, as a way of compensating 

society for the activity that generated the profit. In addition, regarding the burden of proof, it 

held that the party who engages in the dangerous activity is called on to show that the damage 

occurred because of an unforeseeable event, the fault of a third party or of the victim himself, 

which would free the actor from liability. It likewise frees the injured party from the burden of 

proving that the party’s act or omission was negligent or intentional, since it is enough to show 

that the damage occurred and caused economic or noneconomic harm. ------------------------------- 

 

Article 2214 of the Civil Code concerns a duty established by law regarding a given situation. 

The same is true for Article 2229 of the Code, which establishes, as a general rule, an actor must 

redress any harm caused by his malice or negligence. In light of this, in the present case the 

concepts of environmental liability combine not only with the Civil Code but also with the 

Environmental Management Act and, consequently, the court did not improperly 

  

                                                           
226 Alexandri R. Arturo, Somarriva U. Manuel and Vodanovic H. Antonio, Treatise on Obligations. Obligations in 
general and their various classes. Publisher Jurídica de Chile, 2nd Edition, Santiago, 2001, Page 64.  
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apply Articles 2214 and 2229 of the Civil Code, as already established above.. -------------------- 

 

9.18 Improper application of the strict liability regime; absence of the legal requirements 

and mandatory precedent for the existence of tort liability. 

 

Civil liability is the consequence of the existence of intentional or negligent conduct that causes 

harm. The obligation arises then to redress the damage that has been caused. In order for this 

obligation to exist, there must be an action or omission. Once the action or omission has been 

established, it is necessary to determine the damage, and finally, the causal link, in other words, 

an adequate connection between the cause and the effect. The function of civil liability is 

essentially compensation or economic redress, and it also serves, indirectly, a preventative 

function and delimits the conduct an individual can engage in and the risks they may incur. A 

person is civilly liable when he or she must remedy harm caused to another. Civil liability 

always assumes a relationship between two parties, one who has caused harm and another who 

has suffered it. Civil liability is the legal consequence of this relationship, in other words, the 

tortfeasor’s obligation to redress the harm caused. For this reason, one may note that civil 

liability is always resolved by an obligation to redress.”227 --------------------------------------------- 

 

As we have said, in civil matters strict liability is produced independently of the intent or 

negligence of the party subject to liability as a matter of law, also known as risk liability or no-

fault liability. In the realm of environmental damage, strict liability applies. This is not novel, 

and it is 

 

  

                                                           
227 Valencia Zea Arturo, Ortiz Monsalve Álvaro, Civil Law, Volume III, Obligations, Publisher Temis, Bogotá – 
Colombia, 2010, Pages 169 and 170. 
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based on the risk created. In fact, under strict-liability doctrine, the obligation to redress the 

damage is based on the damage that has actually been caused to another, and in the material 

attribution of that damage to a particular activity, not on the existence of fault, which is why it is 

also called the doctrine of risk, and even liability as a matter of law. The problem of civil liability 

“is not a problem of conscience, but rather a problem of an economic kind. The point is not 

punishment, but redress, compensation of the damage caused.”228 ------------------------------------- 

 

The problem of civil liability originates from the tortfeasor’s right to act, and the victim’s right to 

safety. In general, one’s acts are governed by fault, the acts of dangerous things and activities by 

strict liability. ----------------------------------------------------------------------------------------------- 

 

Therefore, this Court finds that the strict civil liability analysis in this case is adequate, as the 

Court of Appeals found, since it emerges as a social need for restitution, in response to the 

actions that caused the harm. Since oil activities are considered to be high risk, strict liability will 

always be the appropriate regime. The mere fact that damage exists is enough to consider the 

operator as its source, and therefore that party will be responsible for redressing the damage 

caused. The very purpose of strict civil liability is to favor the victim, since he or she is 

considered to be at a disadvantage. That is why in these cases even the burden of proof shifts, 

since it is enough to show the risky activity and the causal relationship. “In fact, it was the new 

material conditions of life, created by the use of dangerous machinery, the concentration of large 

amounts of capital, and, ultimately, the industrialization of different countries throughout the 

course of this century that revealed to scholars and judges the narrow confines of liability based 

solely on the concept of fault. These new material conditions caused these 

  

                                                           
228 Josserand, cited by Zea Valencia Arturo and Ortiz Monsalve Álvaro, work cited, Page 177. 
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events, whose importance is indisputable: a) The tremendous multiplication of harm; b) the 

difficulty in proving, at all times, the tortfeasor’s fault.”229--------------------------------------------- 

 

Environmental damage is all material loss or reduction suffered by the environment, damage that 

can affect human health and animal and plant life. In order for civil liability for environmental 

damage to exist, external agents must be present, along with human activity. Therefore, it is 

necessary to identify the agents that cause the damage, the contaminating agents, the victims, 

identify the very elements of liability. In light of this damage, it is necessary to remediate the 

environment, and ideally return it to the state it was in before the contaminating activity. 

However, when environmental damage is involved, this is generally impossible, which is why 

measures are needed to in some way redress this damage through compensation or the maximum 

possible decontamination. From this, one may conclude that on the subject of damage there is a 

strict notion of fault, the ultimate purpose of which is the effective protection of the environment.  

 

For the foregoing reasons the Court rejects the claim since one cannot attempt to ignore the 

existence the appellant company’s strict liability for the serious damage caused. Therefore, the 

lower court did not violate any article, so the Court rejects this claim. -------------------------------- 

 

9.19. Lack of negligence or intent with respect to the alleged improper acts 

 

As explained above, strict civil liability applies to environmental damage, which focuses the 

attention on the victim and redress of the damage caused. Since the aim is to provide effective 

judicial protection, the notion of fault is inconsequential. In cases of environmental harm, the 

fundamental principle is to not harm others, since “The, 

  

                                                           
229 Valencia Zea Arturo, Ortiz Monsalve Álvaro, ibid, Pages 177 and 178. 
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primary function of the entire civil liability system is to redress or compensate: To provide the 

party injured by an unfair damage the legal means necessary to obtain redress or 

compensation,”230 or as stated by Rossana Silva Repetto in the prologue to José Juan González 

Márquez’s work Liability for Environmental Damage in Latin America, first edition, December, 

2003, United Nations Program for Environmental Damage, page 7: “In Civil Law, the 

characteristic of the institution of liability is principally to provide redress. The ultimate goal of 

any civil liability system is none other than to obtain redress for the legally damaged good.” ----- 

 

Therefore, the lower court’s assertion that this is a case of strict liability, and that it is 

unnecessary to prove Texpet’s negligence for environmental damage, is correct, as explained 

above, so it would be pointless to elaborate. -------------------------------------------------------------- 

 

The trial court’s judgment, affirmed on appeal, analyzes the legislative history of the laws in 

effect before the concession contract with Texaco,231 in order to understand the precise nature of 

the concession granted to the company. For example, regarding the Oil and Gas Deposits Act, 

the trial court stated: “SIXTH - Considering the validity of the Law at the time this Presidency 

has reviewed the Ecuadorian environmental legislation in effect in the time in which Texpet 

carried out the Consortium’s operations, highlighting the following provision: In R.O. No.378, 

dated December 17, 1921… This Law was not in effect during Texpet’s operations due to the 

fact that it was expressly repealed by the Ley de Petróleo [Petroleum Law]…” It is clear from the 

text that the judge examined the history of this law and compared it, but it did not apply. ---------- 

  

                                                           
230 Reglero Campos L. Fernano and other authors, Treatise on Civil Liability, First Part, Thomson, Publisher 
Arazandi S.A. Spain 2002, Page 55.  
231 See judgment issued on February 14, 2011, by the Provincial Court of Justice of Sucumbíos, Page 60 – 64. 

DEFENDANTS' EXHIBIT DX  8095 
Page 214 of 445



Case No. 174-2012 

215 
CERT. MERRILL VER: JD 

Regarding the Hydrocarbon Act of 1971, on page 61 of the trial court’s judgment, the appellant 

company states that the Hydrocarbon Act created the obligation to adopt the measures necessary 

to protect the flora and fauna in order to prevent contamination. In other words, there were 

guidelines for oil drilling and the condition of the environment before drilling, which the trial 

judge analyzed, so the court did not improperly apply Article 29 of the Act, as appellant claims. - 

 

Regarding the Maritime Police Code, the appellant quotes Article 115 (L) and then states that the 

court failed to apply this law232 without further explanation, in other words without giving the 

Cassation Court any additional information to determine whether the court did, in fact, fail to 

apply this law, especially considering that this argument appears in the section titled “Lack of 

negligence or intent with respect to the alleged improper acts.” ----------------------------------- 

 

The same occurs regarding the Prevention and Environmental Oversight Act, regarding which 

the appellant only states that “the trial court improperly applied this law.”233 ----------------------- 

 

The appellant claims that the court improperly applied the Health Code (Article 208), but it 

failed to provide a sufficient explanation that would afford this Court sufficient information to 

determine whether, in fact, the court improperly applied that Code. The same is true for the claim 

that the court improperly applied Article 97 of the Water Act. Finally appellant argues that the 

court incorrectly applied Articles 2214 and Article 2229 of the Civil Code, which we analyzed 

above under this ground, and it is pointless to do so again, especially considering the superficial 

way the appellant claims that the court improperly applied laws, without performing any type of 

analysis. A court improperly applies a law when the “judge, in the intellectual process of issuing 

a judgment, erroneously attributes to a substantive, 

  

                                                           
232 See cassation appeal, Page 96. 
233 See page 96 of the cassation appeal. 
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general, impersonal and abstract legal provision that governs a substantive legal relationship, a 

scope that it does not have, using it to grant, acknowledge, or deny a right, in a given, specific 

and concrete case that differs from the substantive relationship contemplated by the provision 

and therefore should not have been employed.” 234  Because the appellant improperly and 

incorrectly raised these laws, the Court rejects the claims. ---------------------------------------------- 

 

9.20 The absence of a causal link. Failure to apply Art. 1574 of the Civil Code and case 

precedent regarding causal link.  

 

The causal link is the conduct that produces the damage, meaning that if a given conduct does 

not occur, no damage is caused. The causation requirement refers to the relationship between the 

event for which it answers and the damage caused. “Under circumstances that only lead to civil 

liability for damages, and not reproachable conduct that does not materialize in damage, 

causation expresses the most general basis of justice for civil liability, so the minimum 

requirement for holding someone liable is that there be a connection between their action and the 

damage.”235 ---------------------------------------------------------------------------------------------------- 

 

The appellant asserts that the court violated Article 1574 of the Civil Code, which states: “If no 

willful misconduct can be attributed to the debtor, he is only responsible for the damages that 

were foreseen or could have been foreseen at the time of the contract. But if there is willful 

misconduct, he is responsible for all damages that were an immediate or direct consequence of 

failure to comply with the obligation or causing a delay in performance. Default caused by force 

majeure or an act of God does not give rise to damages.” ---------------------------------------------- 

 

Contractual civil liability arises from the failure to perform, partial performance or late 

performance of a contractual obligation. However, 

  

                                                           
234 CIVIL AND COMMERCIAL DIVISION, Judicial Gazette. Year XCVII. Series XVL No. 10. Page 2558. (Quito, 
January 20, 1998). 
235 Barros Baurie Enrique, Treatise on Tort Liability, Publisher Jurídica de Chile, Santiago, 2006, Page 373. 
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civil tort liability, known as lex aquilia, is born from an event outside of an agreement. ---------- 

 

The article the appellant claims the court failed to apply falls within the scope of civil contractual 

liability, so within foreseeability, governed by the autonomy of will, which, in response to a 

breach, gives rise to the right to redress. 236 In the case at hand we are not faced with an event of 

civil contractual liability, so Article 1574 of the Civil Code does not apply, considering that strict 

liability applies to environmental damage, as we have repeatedly stated in this judgment. That is 

why in cases involving environmental damage, the burden of proof shifts, the causal link with 

the defendant’s conduct. The doctrine is increasingly enriched with respect to environmental law. 

Aside from shifting the burden of proof, it establishes the presumption of a causal link, and that 

is where the direct attribution of liability for environmental damage is born. ------------------------- 

 

Because issue was not joined regarding any kind of contract, the court did not fail to apply 

Article 1574 of the Civil Code or improperly apply Article 2214 and Article 2229 of the Civil 

Code, or case precedent, as discussed, so the claim is unfounded. -------------------------------------- 

 

9.21. Absence of damage. 

Failure to apply Article 2235 of the Civil Code. 

  

                                                           
236 Santos Briz Jaime, cited by Javier Tamayo Jaramillo, Civil Liability, Volume IV, Temis, Bogotá – Colombia, 
1999. “It must be highlighted that in contractual matters, redress of damage must also be guided by the general 
principle that the victim has a right to complete redress for damage that is certain, direct, personal, and that has 
eliminated a benefit lawfully obtained by the harmed party.”  
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Article 2235 of the Civil Code states: “Actions filed under this title for damage or intentional tort 

prescribe four years after the date on which the act occurred.” Prescription is a method of 

acquiring a right or freeing oneself from an obligation due to the lapse of time, and according to 

the “Diccionario Razonado de Legislacion y Jurisprudencia” [Reasoned Dictionary on 

Legislation and Case Law] by Joaquín Escriche it means: “A means of acquiring ownership over 

a thing or freeing oneself from a burden or obligation by way of the lapse of a certain period of 

time, and under the conditions indicated by law.” Turning to the liberating prescription claimed 

by the defendant, through it a party loses a right or right of action by failing to exercise it within 

a certain time period, since the law places prescription among the ways obligations are 

extinguished. (Art. 1583, No 11 Civil Code). Article 2414 defines extinctive prescription: 

“Prescription that extinguishes another’s actions and rights requires only a certain lapse of time 

during which those actions have not been exercised. This time period is counted starting when 

the obligation becomes demandable.” ---------------------------------------------------------------------- 

 

This Court finds that in this case there was no prescription for the following reasons: 1) The 

appellant’s attorney asserted in the answer to the complaint that prescription arising from the 

complaint filed against Texaco in 1993 had been tolled, so the prescription was expressly 

interrupted. 2) The lawsuit filed in the United States was terminated at Texaco’s request in order 

to submit to the Ecuadorian courts because the company believed them to be the most suitable. 

In that case the company fought vigorously to be tried by the Ecuadorian justice system and filed 

documents in which it indicated and acknowledged the fitness of the courts where it wanted to be 

tried, courts that today it inexplicably discredits around the world. 3) The merger of Chevron and 

Texaco was extensively and duly analyzed in this decision, which means that Chevron assumed 

the rights and obligations that Texaco acquired in the suit filed in the United States. So the claim 

that the court failed to apply Article 2235 of the Civil Code is without merit. ----------------------- 
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9.22 Improper application of Article 2226 of the Civil Code 

 

Article 2236 establishes: “As a general rule a popular action lawsuit is permissible in all cases of 

contingent damage that, due to a party’s imprudence or negligence, threaten undetermined 

persons. But if the damage only threatens determinable persons, then only one of these may 

bring the action.” We have already discussed and examined this article, and it is through the use 

of this type of action that it is possible to protect collective interests. The protection of these 

rights seeks not only to stop a danger or violation of rights but also to return things to their prior 

state.237 

 

This law is similar to laws in other countries that serve as the foundation for protecting collective 

rights. In the absence of procedural rules regulating environmental matters, they have turned to 

the Civil Code, as occurs in Uruguay and Mexico, Bolivia and Honduras,238 so this Court agrees 

with the trial judge when he states, regarding Article 2226 of the Civil Code: “… from which one 

can appreciate that the quoted article nowhere establishes the procedure to follow to enforce this 

right, nor does it mention which judge is competent to hear the case … Those threatened by 

contingent damage must not be deprived of their right to a defense because the legislator has 

wisely established (Article 2236 Civil Code) the popular-action lawsuits suit that they are 

exercising, in which, among other things, they   

                                                           
237 Judgment of the National Council of Colombia, Administrative Law Court, March 5, 2004. AP-00014)-01 : 
“These actions protect collective rights and interests such as: public property, public space, and public health, 
additional legal goods that may be sought and protected include moral administration, the environment and 
competitive markets. This list is not exhaustive, and required that that legislator develop these, through Law 472 of 
1998, Art. 4. Popular-action lawsuits suits seek to protect collective rights and interests, either preventively to avoid 
contingent damage, to terminate a danger, threat, violation or harm, or to restore things to the previous state when 
possible, but not to pursue the individual or plural redress of potential damage that the action or omission of the 
public authority or private party may cause them.”  
238 González Marques José Juan, La responsabilidad civil por el daño ambiental en América Latina (Civil liability 
for environmental damage in Latin America), published by PNUMA, Regional Office for Latin America and the 
Caribbean, 2003, Mexico, Page 36. 
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have requested the removal and appropriate treatment and disposal of waste and contaminating 

materials that still exist, the cleanup of rivers, streams, and lakes, and in general the cleanup of 

land, farms, crops, etc., where there is contaminating residue produced or generated as a 

consequence of Texaco’s operations, which are specifically those contaminating activities 

referred to above described in the reports from different experts who have filed their reports.” 

From that it may be inferred that the court did not improperly apply Article 2236 of the Civil 

Code, so the Court rejects appellant’s claim and the ground cited. ------------------------------------- 

 

TENTH. Finally, the Court points out that despite the fact that this environmental suit 

began decades ago, more than 20 years ago, it has not been, as the appellant claims, due to inertia 

or lack of timely treatment from the Ecuadorian courts, but has been, among other things, due to 

Chevron Corporation itself that, after litigating in the United States for ten years, where it could 

have been tried be in its own jurisdiction, it waived that jurisdiction and acknowledged trust in 

the Ecuadorian justice system, which it described as honest and independent, the case was 

transferred to Ecuador. However the company reversed course and denied Ecuadorian 

jurisdiction, but not in legal terms or respectful to those to whom it was and is bound, but rather 

with abuse and insults to the nature of this branch of government, arguing here and abroad, not 

only lack of jurisdiction, but also, without any evidence whatsoever, a “dishonest and corrupt 

court system,” undermining the prestige of the judicial branch that functions through 

constitutionally created bodies in matters and litigations such as this one. Accusations that this 

Court flatly rejects. “The right to defense is not a carte blanche by which anything goes. One of 

the guarantees of due process is that every person has the right to have access to judicial bodies 

and to receive from them effective, impartial and unobstructed judicial protection of their rights 

and interests, without anyone being deprived of the right to a defense …, but this right is 

exercised within the limits of the law and morals. And if those limits are surpassed, one shall 

suffer the consequences of his or her own actions” (Judicial Gazette. XVI No 14, Page 3970). --- 
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Despite the merger of Texaco Inc. and Chevron Corporation being obvious and undeniable, 

recognized by U.S. judges and courts, the piercing of the corporate veil prevents the company 

from sidestepping liability as if Texaco Inc. and Chevron were two autonomous and independent 

entities, when the merger of these two companies and their capital made it one of the largest oil 

companies in the world, a defendant company that because of its lack of precaution, failure to 

use technological advances, and failure to drill in a rational and sustainable manner, is 

responsible for the environmental damage caused in the Ecuadorian Amazon. ----------------------- 

 

There is no legal ground or basis to annul the case, as the appellant has requested time and again. 

It suffices to point out that the company never demonstrated fraud, which it has been claiming 

without any legal support. We reiterate that it has not proven any omission or violation of 

procedure that would give rise to the nullity sought. The appellant’s incessant harping in this 

regard departs from procedural good faith. ----------------------------------------------------------------- 

 

What this Court did find based on the analysis of ground four is the lack of legal support in the 

appealed judgment concerning the punitive damages the court ordered, since there is no legal 

justification for them. It must be said that there is no legal basis or precedent in this regard, since 

our law does not contemplate the payment of punitive damages if the tortfeasor fails to make a 

public apology. ------------------------------------------------------------------------------------------------ 

 

Finally, and as extensively explained above, the cassation appeal is an extraordinary, technical 

appeal based strictly on the law. Collateral issues and evidentiary matters are inapposite. But the 

defendant company introduced approximately 10,000 pages of documents into the record, 

untimely and as if this were a trial and the evidentiary period were open, in violation of Article 

15 of the Cassation Act. --------------------------------------------------------------------------------------- 
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DECISION: For the foregoing reasons, this Civil and Commercial Division of the National 

Court of Justice “ADMINISTERING JUSTICE ON BEHALF OF THE SOVEREIGN 

PEOPLE OF ECUADOR AND BY THE AUTHORITY OF THE CONSTITUTION AND 

THE LAWS OF THE REPUBLIC”, in accordance with Article 16 of the Cassation Act, 

PARTIALLY QUASHES the judgment issued by the Sole Division of the Provincial Court of 

Justice of Sucumbíos, on January 3, 2012, at 4:43 p.m., in the terms described in Section 6.2 and 

Section 7.5.a) of this decision since punitive damages are not contemplated under Ecuadorian 

law and public apologies are not admissible nor, therefore, is any award for that concept. As for 

the rest, the judgment issued by the Court of Appeals on January 3, 2012, amending the trial 

court’s judgment issued by the President of the Provincial Court of Justice of Sucumbíos, stands. 

That judgment ordered payment of the items quantified in Section 13 of the trial court’s 

judgment, which total EIGHT BILLION SIX HUNDRED FORTY-SIX THOUSAND ONE 

HUNDRED SIXTY AMERICAN DOLLARS, plus the 10% of that amount ordered by the court 

and established in the Environmental Management Act for redress in the name of the Amazon 

Defense Front. No litigation costs are ordered for the cassation appeal that is the subject of this 

decision. Notify the parties and return it for the pertinent legal purposes. Signatures) Dr. Wilson 

Andino Reinoso, NATIONAL JUDGE; Dr. Paulina Aguirre Suárez, NATIONAL JUDGE; Dr. 

Eduardo Bermúdez Coronel, NATIONAL JUDGE. I attest. Dr. Lucía Toledo Puebla, Recording 

Clerk.  

 

I inform you of this for legal purposes.  

 

[signature] 

Dr. Lucía Toledo Puebla 

Recording Clerk 
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SR. AB. ADOLFO CALLEJAS RIVADENEIRA, procm·ador judicial de CHEVRON 
CORPORATION 
Casillero judicial No. 827 .. --~-

Quito, a 12 de noviembre de 2013 

En cl juicio verbal sumario No. 174-2012 seguido por MARIA A GUINDA SALAZAR Y 

OTROS contra CHEVRON CORPORATION, se ha dictado lo siguiente: 

RAZON: Siento por tal que el prescnte juicio fue estudiado por: Dr. Wilson Andino 

Reinoso, JUEZ NACIONAL; Dra. Paulina-Agui!Te Suarez, JUEZA NACIONAL; Dr_ 

Eduardo Bermudez Coronel, JUEZ NACIONAL. Ce1tifico, Quito, a 12 de novicmbre de 

20!3, ff)_ Dra, Lucia Toledo Puebla, Secretmia Relatora, 

PONENCIA DEL DR. WILSON ANDINO REINOSO 

CORTE NACIONAL DE JUSTICIA. SALA DE LO CIVIL Y MER CANTIL 

Quito, a 12 de noviembre de 2013. Las 15h00. 

VISTOS: El doctor Adolfo Callejas Ribadcneira, en calidad de Procurador Judicial de Ia 

empresa Chevron C01poration, mediante escrito que con·e de fojas !8569 al8730 del 

cuademo de segunda instancia, impugna Ia resoluci6n dictada por Ia Sala Unica de Ia 

Cmie Provincial de Justicia de Sucumbios, el 3 de enero del20l2, a las 16h43, Ia que 

refonna el rccurso de apelaci6n intc1puesto por los actores, asi como el auto que dcniega 

Ia aclaraci6n y ampliaci6n solicitadas, en los tenninos y por las razones indicadas en ese 

auto; accpta parciahnente el recurso de apelaci6n de ]a demandada, unicamente en !a 

pmte que hace referencia a Ia presencia de mcrcU!io en el area de concesi6n, por existir 

enor en Ia apreciaci6n de !a pmeba respecto de este elemcnto en p1imera instancia y 

consecuentcmente se hace abstracci6n de su trascendencia en dicho fallo, considerando 

que este yen·o no es capaz de influir en Ia decision final, en lo demas se ratifica Ia 

sentencia dictada por el Presidente de !a Cmie Provincial de Justicia de Sucumbios, el 14 

de febrero de 2011, en todas sus pmtes, incluyendo !a condena a las medidas de 

1 

DEFENDANTS' EXHIBIT DX  8095 
Page 224 of 445



Juicio No. !74-20!2 

reparaci6n moral o su alternativa, y costas en esa instancia a cargo de Chevron 

Corporation, dentro del juicio verbal sumario por dafios y petjuicios y por afectaci6n 

ambiental siguen en su contra Maria Aguinda Salazar y otros. Para resolver, se considera: 

PRIMERO: JURISDJCCION Y COMPETENCIA: El Tribunal de Casaci6n tiene 

jmisdicci6n en vittud de que los jueces que lo integran han sido constitucional y 

legalmentc designados mediante Resoluci6n N°. 004-2012 de 25 de enero del 2012, 

posesionados por el Consejo de la Judicatura el 26 de cnem del 2012, asi como por 

Resoluci6n No. 03-2013 del Plena de la Corte Nacional de .Tusticia de 22 de julio del 

2013; su competencia para conocer el recurso interpuesto se fundamcnta en lo dispuesto 

por los atticulos: 184.1 de la Constituci6n de la Republica del Ecuador; 190.1 del C6digo 

Organico de la Funci6n Judicial; I de la Ley de Casaci6n; y, por el s01teo de tigor cuya 

acta obra del proceso. LaSala de Conjueces de lo Civil y Mercantil de la Corte Nacional 

de .Tusticia, analiza el recurso de casaci6n y lo admiti6 a tramite el 22 de noviembre de 

2012, a las !Oh30 en cumplimiento del articulo 6 de la Ley de Casaci6n. --------------------

SEGUNDO: ELEMENTOS DEL RECURSO, NORMAS INFRINGIDAS: Sefiala el 

Procurador Judicial de la empresa casacionista, Chevron Corporation, que las nonnas 

de derecho infringidas son los atiiculos: I, II.!, 11.3, 11.9, 75, 76.3, 76.4, 76.7(a), 

76.7(c), 76.701), 76.7(i), 76.7(k), 76.7(1), 82, 168.6, 169, 172, 226, 424 y 426 de la 

Constituci6nde la Republica; 7.1, 7.18, 7.20, 13, 15, 18,1561, 1574,1576, 1580, 1583.4, 

1698, 1699, 2214, 2229, 2235, 2236, 2348, 2362 y 2392 del C6digo Civil; 75 del 

Estatuto del Regimen Juridico Administrativo de la Funci6n Ejecutiva; I, I 0.11, 24, 

25, 29, 59, 71, 115, 117, 119, 121, 215, 230, 244,245, 250,251, 252, 253,256,258, 

261, 269, 273, 274, 275, 276,281, 297, 344, 345, 346.2, 346.3, 352, 836, 837, 844 y 

1014 del C6digo de Procedimiento Civil; 7, 8, 9, 15, 19, 25, 26, 100.1, 100.2, 128.1, 

129.2, 129.3, 130.1, 130.2, 130.6, 140.2, 156, 157, 162, 163.1, !63.2 y 166 del C6digo 

Organico de la Funci6n Judicial; 43 de la Ley de Gesti6n Ambiental; la Ley sabre 
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Yacimientos o Depositos de Hidroearburos de 1921; 115.2 del C6digo de Ia Policia 

Maritima; 3 de Ia Ley de Prevenei6n y Control de !a Contaminaei6n Ambiental; 208 del 

C6digo de Salud; 97 de !a Ley de Aguas; 29 de !a Ley de Hidroearburos de 1971. 

Considera que en !a sentencia reeu1Tida se han infringido los siguientes preeedentes 

jurispmdeneiales obligatorios de feeha 30 de marzo del 2006; Expediente 120, 

publicado en e! R.O. 381 del 20 de octubre del 2006; Falla de !a Cm1c Suprema de 

Justicia, Primcra Sala de lo Civil y Mercantil, Gaceta Judicial. Aiio CII. Serie XVII. No. 

7. Pagina 1853 de 29 de agosto del 2001; Falla de !a Corte Suprema de Justicia, 

Segunda Sala de lo Civil y Mercantil, Gaceta Judicial. Afio CVIII. Serie XVIII, No. 5. 

Pagina 1774 de 30 de mayo del 2007; Falla de !a Co11c Suprema de Justicia, Sala de lo 

Contencioso Administrativo, de fecha II de julio del 2008, expedicnte 217, Registro 

Oficial Suplemento 170, 13 de abril del 2010; Falla de !a Cmie Suprema de Justicia, 

Sala de lo Contencioso Administrativo de fecha II de abril del 2007, expediente 168, 

Registro Oficial Suplemento 339, 17 de mayo dcl2008. ----------------------------------------

Argumenta que en !a sentencia impugnada sc han omitido las siguicntcs solemnidadcs de 

procedimiento que han viciado a! proceso de nulidad insanable y provocado indefensi6n 

que ha influido en Ia causa, sin que las respectivas nulidades hubieran sido convalidadas 

legalmente: I) Falta de jurisdicci6n y competencia; 2) lndebida acumulaci6n de acciones; 

3) Aplicaci6n retroactiva de Ia ley en cl proceso; 4) Elaboraci6n de !a sentencia por un 

tercero; 5) Fraudc procesal; 6) Violaci6n del tramite coJTespondientc a !a naturalcza de 

Ia causa que se esta juzgando. ----------------------------------------------------------------------

El recurso se fundamenta en !a causal primera del articulo 3 de Ia Ley de Casaci6n por 

falta de aplicaci6n de los m1iculos I, 76.3, 76.7 (i), 82, 226, 424 de !a Constituci6n de Ia 

Republica; 7.1, 7.18, 1561, 1574, 1576, 1580, 1583.4, 2348, 2235, 2392, 1583.4, 2362 

del C6digo Civil; 75 del Estatuto del Regimen Jmidico Administrativo de !a Funci6n 

Ejecutiva en concordancia con los m1iculos 7.18, 1576, 1580 del C6digo Civil; 274 y 297 
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del C6digo de Procedimiento Civil; 25 y 129.2 del C6digo Organico de la Funci6n Judicial. 

Falta de aplicaci6n de precedentes jurisprudenciales obligatorios contenido en los 

siguientes fallos: Fallo de la Cmte Suprema de Justicia, Primera Sal a de lo Civil y 

Mercantil, de fecha 30 de marzo del 2006, Expediente 120, publicado en el R.O. 381 del 

20 de octubre del 2006; Fallo de la Cmtc Suprema de Justicia, Prim era Sala de lo Civil 

y Mercantil, Gaceta Judicial. Aiio CII. Serie XVII. No. 7. Pagina 1853 de 29 de agosto 

del 2001; Fallo de la Corte Suprema de Justicia, Segunda Sala de lo Civil y Mercantil, 

Gaceta Judicial. Afi.o CVIII. Serie XVIII, No. 5. Pagina 1774 de 30 de mayo del 2007; 

Fallo de la Cmte Suprema de Justicia, Sala de lo Contencioso Administrativo, de fecha 11 

de julio del2008, expediente 217, Registro Oficial Suplcmento 170, 13 de abril del2010; 

Fallo de la Cmte Suprema de Justicia, Sala de lo Contencioso Administrativo, de fecha 11 

de abril dcl2007, expediente 168, Registro Oficial SuplementoNo.339 de 17 de mayo del 

2 00 8. -----------------------------------------------------------------------------------------------------

Indebida aplicaci6n de los siguientes articulos: 43 de la Ley de Gcsti6n Ambiental; 

7.20, 18, 18.7, 1574, 2214, 2229, 2236 del C6digo Civil; Ley sobre Yacimientos o 

Depositos de Hidrocarburos de 1921; 115 (l) del C6digo de Ia Policia Maritima; 3 de la 

Ley de Prevenci6n y Control de la Contaminaci6n Ambiental; 208 del C6digo de Sa!ud; 

97 de la Ley de Aguas; 29 de Ia Ley de Hidrocarburos de 1971. ----------------------------------

Err6nea interpretacion del a1ticulo 2229 del C6digo Civil.--------------------------------------

Respecto de la causal segunda del articulo 3 de Ia Ley de Casaci6n por falta de 

aplieaei6n de los siguientes aiticulos: I, II. I, 11.3, 11.9, 75, 76.3, 76.7(a), 76.7(c), 76.7 

(d) 76.7 (h) 76.7(k), 82, 168.6, 169, 172, 174, 424 y 426 de la Constituci6n de Ia Republica; 

7, 8, 9, 13, 15,16, 25, 26, 100.1, 100.2, 123.1, 128, 128.1, 129.2, 129.3, 129.9, 129.10, 

130.1, 130.2, 130.6, 156, 157, 162, 163.1, 163.2, 166, 240.2, del C6digo Organico de la 

Funci6n Judicial; 1, 25, 59, 67, 71, 117, 119, 129.1, 229, 344, 345, 346.2, 346.3, 352, 

258, 262, 836, 837, 879, 880 y 1014 del C6digo de Procedimiento Civil; 9,1577, 1698 y 
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16 99 del C6digo Ci vi!. ----------------------------------------------------------------------------------

Indebida aplicacion de los siguicntes mticulos: 10, II, 29 y 434 del C6digo de 

Proccdimiento Civil; 43 de la Ley de Gesti6n Ambiental; 2214, 2229 y 2236 del C6digo 

Civil. -----------------------------------------------------------------------------------------------------

Erronea interpretacion de los siguientes a1ticulos: l, 258 y 844 del C6digo de 

Proccdimiento Civil; 13 y 15 del C6digo Civil.-----------------------------------------------------

Respecto de la causal tercera del articulo 3 de la Ley de Casaci6n por falta de aplicacion 

de los siguientes mtieulos referentes a Ia valoraei6n de la pmeba; 76.4, 76.7 (h) de la 

Constituci6n de la Republica; 19 del C6digo Organico de la Funci6n Judicial; 115 (en 

cuanto no se consideraron todas las p1uebas producidas al tiempo de hacer la valoraci6n 

en conjunto de la pmeba), 117, 121, 230, 244, 250, 251, 252, 253, 256, 258, 261 y 

836 del C6digo de Procedimiento Civil.--------------------------------------------------------------

Erronea interpretacion de los siguientes mticulos aplicables a la valoraci6n de la pmeba: 

115 (en la pa1te relacionada al concepto de la sana critica), 245 y 215 del C6digo de 

Proeed imiento Civil. ------------------------------------------------------------------------------------

El recurrente invoca erronea interpretacion e indebida aplicacion de una misma 

norma, el articulo 2229 del Codigo Civil, ademas por tres causales distintas, primera, 

segunda y tercera como resultado de la falta de aplicaci6n y/o aplicaci6n indebida de los 

preeeptos juridicos aplicables a Ia valoraci6n de la prueba, los siguientes a1ticulos 

2214, 2229 y 223 6 del C6digo Ci vi!. ----------------------------------------------------------------

Respecto a Ia causal cuarta del articulo 3 de Ia Ley de Casaci6n en lo que se refiere al 

vicio extra petita existe falta de aplicaci6n de los siguientes a1ticulos: 168.6 de la 
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Constitucion de Ia Republica; 273 del Codigo de Procedimiento Civil; 19 y 140.2 del 

Codigo Organico de Ia Funci6n Judicial. ------------------------------------------------------------

Respecto a Ia causal quinta del articulo 3 de Ia Ley de Casacion existe violacion de los 

siguientes articulos: 76.7 (!)de Ia Constitucion de Ia Republica; 269, 274, 275, 276 y 281 

del Codigo de Procedimiento Civil. -----------------------------------------------------------------

TERCERO: ARGUMENTOS MATERIA DE LA IMPUGNACION. Las objecioncs 

de Ia campania recmTente, en resumen se contracn a los siguientes aspectos: 3.1. La 

casacionista indica que existe violaci6n de nonnas de derecho procesal que han afcctado 

Ia decision de Ia causa; falta de jurisdicci6n y competencia del Juez a quo para conocer 

y resolver Ia demanda planteada en contra de Chevron. Los actores fundaron su 

demanda contra Chevron afi1mado que esta era succsora de los derechos y obligacioncs 

de Texaco Inc., en vi11Ud de Ia fusion que se habiia dado entre las dos compafiias el 9 de 

octubre del afio 200 I. AI contestar Ia demand a, Chevron opuso expresamente como su 

excepcion principal, Ia de falta de jmisdicci6n de los jueces y tribunales del Ecuador 

para conocer de esta demanda en su contra, par las siguientes razones: (!)Chevron jmm\s 

sc domicilio ni opero en el Ecuador; (2) Unicamente Texaco Inc. acept6 someterse a Ia 

jmisdicci6n de los jueces del Ecuador y, (3) Chevron no es Ia sucesora legal de Texaco 

Inc. Subsidiariamente, Chevron alego que, en el no consentido caso de que se resuelva 

que debe asumir las obligaciones de Texaco Inc., que Texaco Inc. no es responsab!e par 

las operaciones de Texpet y que Texaco Inc. no ha consentido someterse a Ia jurisdiccion 

y competencia de los jueces ecuatorianos. --------------------------------------------------------

AI no habersc producido Ia fusi6n, ni habcr base alguna para levan tare] vela COI]JOrativo, 

no podia concluirse que Chevron es sucesor de los derechos y obligaciones de Texaco 

Inc.; y, mucho menos, que puede ser juzgado por los jueces ecuatorianos a 

consecuencia de las opcraciones de Texpet en Ecuador.-----------------------------------------
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En cuanto a Ia supuesta renuncia efectuada por Texaco Inc. dentro del juicio seguido 

por Mad a Aguinda y otros en contra de Texaco Inc. en Ia Cmte de Nueva York, a! egan Ia 

falta de aplicacic\n del mticulo 1577 del Cc\digo Civil, por el cual, por generales que 

sean los terminos de un contrato, solo se aplican\n a Ia materia sabre Ia que se ha 

contratado. Como se ha probado en este proceso, Ia renuncia de Texaco Inc., se referia 

unicamente a! class action (derechos patrimoniales homogcneos) y no a una accic\n por 

derechos difusos y colectivos. La decision contenida en Ia sentencia recmTida equivale 

a otm·gar '}urisdicci6n universal" a los jueces ecuatorianos. ----------------------------------

De acuerdo a Ia causal segunda existe falta de aplicaci6n de los aJticulos 162, 163, 

240.2, del Cc\digo Organico de Ia Funci6n Judicial; 24, 59, 344, 346.2 y 352 del Cc\digo de 

Procedimiento Civil; y 76.3 y 76.7 (k) de Ia Constituci6n y por Ia indebida aplicaci6n de 

los a1ticulos 10, II, 29.1 del C6digo de Procedimiento Civil, todas estas nonnas 

rclacionadas con Ia competencia del Presidente y de Ia Sala Unica de Ia Cmte Provincial 

de Justicia de Sucumbios. -------------------- ---- -------------------- ----------- --------

Incompetencia del juez par indebida prorrogaci6n de Ia competencia en raz6n de Ia 

materia; Ia competencia, en raz6n de Ia mateiia, del Presidente de Ia Cmte Provincial para 

conocer y resolver demandas sabre reparaci6n ambiental, nace de Ia Ley de Gesti6n 

Ambiental, pmticu!aJmente del articulo 42 del citado cuerpo de !eyes y no de las 

disposiciones del C6digo Ci vii. -- ------------- -- -------------------------------------- ----

La Ley de Gestic\n Ambiental concede nuevas derechos subjetivos (en este caso el 

derecho de plantear acciones invocando derechos colectivos o difusos), tipifica 

conductas que acaJTean responsabilidad ambiental, ofrece un nuevo camino y fija otras 

competencias para conocer ese tipo de acciones; dichas nonnas no pueden ser 

fundamento para juzgar los cuasidelitos del C6digo Civil. No es admisible que el juez 

asuma competencia en base a Ia Ley de Gesti6n Ambiental, y resuelva en base a los 

mticulos 2214, 2229 y 2236 del C6digo Civil, nmmas que, como se va a demostrar, son 
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inaplicables. El mticulo 129.9 del C6digo Orgimico de Ia Funci6n Judicial es clara al 

establccer que Ia competencia no se pro!Toga en raz6n de Ia materia.--------------------------

La violaci6n de las normas sobre indebida acumulaci6n de acciones y violaci6n de 

trcimite han sido determinantes en Ia parte dispositiva del.fallo: El proccdimicnto 

para juzgar los cuasidclitos regulados por el C6digo Civil es el juicio ordinaria y !a 

competencia para conoccr dicho procedimiento esta dada por el a1ticulo 395 del C6digo 

de Procedimiento Civil y siguicntes y los mtfculos 7, 240.2 del C6digo Organico de la 

Funci6n Judicial. Asi, en el presente caso ha existido una indebida acumulaci6n de 

acciones de diversa naturaleza bajo el procedimiento verbal sumario. Para que se 

puedan acumular acciones, de ben concurrir tres requisitos: a) Unidad de competencia, b) 

Unidad de via procedimental y c) Conexidad. Ninguno de los rcquisitos se cumplc en el 

pres en te caso. --------------------------------------------------------------------------------------------

El Tribunal Ad quem, en la sentencia de la que recmTen, ha dejado de aplicar los 

mticulos 344, 346 y I 014 del C6digo de Procedimiento Civil, que detenninan Ia nulidad 

del proceso por Ia violaci6n del tramite atinente a la naturaleza del asunto que se esta 

juzgando.-------------------------------------------------------------------------------------------------

Jncompetencia del juzgador en raz6n de Ia materia, en virtue/ de lo que disponen los 

articulos 240 numero 2 y 162 del C6digo Org(mico de Ia Funch!n Judicial: EI aJticulo 

240.2 del C6digo Organico de la Funci6n Judicial recoge el principia contenido en el 

derecho procesal ecuatoriano de que los jueces de lo civil tiencn competencia residual, por 

lo que son competentes para conocer todas aquellas matelias de arden civil que no 

esten sujetas a Ia compctencia de un juez especial. El articulo 162 del C6digo 

Organico de la Funci6n Judicial establece Ia no pro1Togaci6n de la competencia en raz6n 

de Ia materia. Es asi que Ia competencia del Presidente de la C01te Provincial de Justicia 

esta limitada a las acciones que nacen de Ia Ley de Gcsti6n Ambiental y no lc 
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alcanza para conocer las acciones derivadas de los cuasidelitos regidos par el C6digo Civil. 

AI deseonoeerse esta cvidente realidad, en la sentencia del caso sc dejaron de aplicar 

los a1iiculos 240.2 y 162 del C6digo Orgiinico de la Funci6n Judicial y tambien los 

miiculos 76.3 y 76.7(k) de la Constituci6n, y 24 del C6digo de Procedimiento Civil, 

que establecen el derecho del demandado a ser juzgado ante un juez competente. Esta 

violaei6n a una solenmidad sustancial eomun a todos los juieios, determina 

necesariamente Ia nulidad del proeeso, la que debi6 ser declarada aplicando los miiculos 

344, 346.2 y 352 del C6digo de Procedimiento Civil. -------------------------------------------

Falta de competencia de los Conjueces de Ia Corte Provincial de Sucumbios que 

dictaron Ia sentencia que se casa: El s01teo mediante cl cual se design6 a los Conjueces 

de Ia Sala Unica de Ia C01te Provincial de Justicia de Sucumbios, que dict6 )a sentencia 

recunida, es nulo, y ella provoca Ia nulidad de Ia sentencia de segunda instancia. -----------

Nombramiento ilegal de conjueces del Tribunal Ad quem: La designaci6n de los 

conjueces que resolvieron el caso, y de muchos que los precedieron, fue ilcgal par dos 

circunstancias. Se dcsignaron conjueces que no cumplian con los requisitos constitucionales 

y legales para actuar en esas calidades. ---------------------------------------------------------------

El sorteo de los conjueces .fz1e ilegal y extemporaneo: El sorteo de los conjueces fue ilegal 

y extempon\neo par las siguientes razones: No podia habcrse designado mediante s01teo a 

los conjueces antes de que (i) el proceso llegue a Ia Sala Unica de la Corte Provincial 

de Justicia de Sucumbios, (ii) los jueces principales avoquen conocimiento del proceso, 

(iii) se excusen y, (iv) se admitan legalmentc esas cxcusas, tal como lo establecen el 

C6digo de Procedimiento Civil y el C6digo Orgiinico de Ia Funci6n Judicial. -----------------

El hecho que Ia sentencia haya sido dictada par jueces que carecen de competencia, 
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evidentemente ha influido en Ia decision de !a causa, pues son esos conjueces 

incompctcntes quiencs han ratificado Ia condena a Chevron al pago de una 

indemnizaci6n multimillonaria. La Cmte de Casaci6n debe declarar Ia nulidad del 

proceso por falta de competencia de Ia Sala de Conjueces, por falta de aplicaci6n de los 

articulos 76.7 (d) y (k), 174, 230.1 de !a Constituci6n, mticulos 879 y 880 del C6digo de 

Procedimiento Civil, 344 y 346.2 del mismo C6digo, 13, 16, 103.1, 128 del C6digo 

Organico de Ia Funci6n Judicial, a partir de Ia fecha en que los conjueces asumieron 

competencia para conocer este caso. ---------------------------------------------------------------

Violaci6n del tramite correspondiente a Ia causa que se esta juzgando: Existe crr6nea 

inte1pretaci6n del mticulo 258 del C6digo de Procedimiento Civil, falta de aplicaci6n de 

las garantias contenidas en el a1ticulo 76.3 de Ia Constituci6n, mticulos 7, 25, 100.1, 

123.1, 128.1, 129.2, y 130.2 del C6digo Organico de Ia Funci6n Judicial, 117, 119, 

345, 352, 836, 837, y 1014 del C6digo de Proccdimiento Civil. Indebida aplicaci6n del 

mticulo 434 del C6digo de Proccdimiento Civil. --------------------------------------------------

Apertura de un segundo t(mnino de prueba: El Juez de prim era instancia viol6 el tramite 

del juicio verbal suma1io al inventarse un te1mino de 45 dias para que las pmtcs prcsenten 

"il!(ormes en derecho" para justificar "los criterios econ6micos aplicables para 

remediaci6n de daiios a mbien tales". ----------------------------------------------------------------

El juez no tienc Ia facultad de establecer tem1inos especiales en los juicios, al hacerlo viol6 

el procedimiento, por lo que el Tlibunal Ad quem en senlencia, en aplicaci6n de los 

miiculos I 014 y 345 y 3 52 del C6digo de Procedimiento Civil, debia declarar nulo el 

proceso a pa1tir de Ia ape1tura de este te1mino especial, por violaci6n de tn\mite que 

influy6 en !a decision de !a causa.---------------------------------------------------------------------

El proceso de inspeccionesjudicialesfiie truncado indebidamente: Los actores solicitaron 
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inspecciones judiciales para detenninar Ia existencia de dafios en 97 sitios que incluian 

todo tipo de instalaciones petroleras cuando se dieron cuenta que los resultados de las 

inspecciones judiciales no les favorecian, renunciaron ilegalmente a Ia inspecci6n de 64 

de los sitios solicitados y ordenados, violando cl principio de comunidad de Ia prueba, pese 

a que vmios de los actores no ratificaron, como orden6 el Juez, Ia renuncia de las 

inspecciones judicia!cs cfectuada por el Procurador Comun, el Juez a quo ilegalmente 

cercen6 Ia prueba e impidi6 que Chevron pudiera probar Ia verdad mate1ial quedando, 

por tanto, en indefensi6n. La admisi6n de Ia renuncia efectuada por quien no estuvo 

autorizado provoca el vicio procesal de ilegitimidad de personeria, lo cual acmTea Ia 

nulidad del proceso que no ha sido declarada en Ia sentencia de primera instancia 

ratificada por Ia de segunda instancia, inaplicando cl articulo 346.3 del C6digo de 

Procedimiento Civil, y el aiticulo 344 delmismo cuerpo legal. ----------------------------------

Aun si cl procurador comun de los actores hubiese tenido Ia facultad de renuncJar a 

las inspecciones, tal renuncia no podia ser admitida por el Juez a quo por las siguientes 

consideraciones: La renuncia por pmte de los demandantes a actuar las inspecciones 

judiciales vulnera el concepto legal de "unidad de Ia prueba" y produce Ia nulidad del 

proceso, nose aplica el aiticulo 119 del C6digo de Procedimiento Civil.----------------------

Negativa a abrir el tlmnino para Ia prueba del error esencial. Folta de ap/icaci6n de 

los articulos 117, 258, 344 y 1014 del C6digo de Procedimiento Civil. Ern!nea 

inte1pretaci6n del articulo 844 del C6digo de Procedimiento Civil. Fa/ta de aplicaci6n 

de los artfculos 76.7 (a), (e) y (h) de Ia Constituci6n: El Juez a quo no dio paso a las 

alcgaciones de en·or esencial que hizo Chevron a detenninados infonnes periciales. La 

negativa del juez de limitar Ia pmeba o negar Ia ape1tura del summio es ilegal a] violar Ia 

disposici6n del articulo 258 del C6digo de Procedimiento Civil. (Falta de aplicaci6n). Es 

evidente que el Juez a quo inte1pret6 en·6neamente el a1ticulo 844 del C6digo de 

Procedimi en to C i vii. ------------------------------------------------------------------------------------
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La falta de aplicaci6n de Ia disposici6n del mticulo 258 del C6digo de Procedimiento 

Civil obligaba a! Tribunal Ad quem a declarar Ia nulidad del proceso en aplicaci6n de 

las disposiciones de los a1ticulos 344 y I 014 del C6digo de Procedimiento Civil. ------

Fa ita de aplicaci6n de los articulos 1698 y I 699 del C6digo Civil en concord an cia 

con los articulo.\' 67 y 229 del C6digo de Procedimiento Civil y el articulo 339 del 

C6digo Penal. Falsificaci6n de firmas de demandantes en Ia demanda. Se ha 

demostrado en el proceso que son falsas al menos veinte de las firmas de los actores, 

constantes en el esc1ito de ratificaci6n de Ia demanda. La falsedad de las firmas 

dete1mina que Ia demanda es inexistente y, consecuentemente, el proceso es nulo. El 

Tribunal Ad quem debi6 declarar Ia nulidad del proceso desde Ia presentaci6n de Ia 

d emm1d a. -------------------------------------------------------------------------------------------------

Fraude Procesal: En Ia sentcncia, el Tlibunal Ad quem alega no ser competente para 

conocer de los ilicitos relacionados con este juicio. En respuesta a Ia solicitud de 

aclaraci6n y ampliaci6n, Ia Sala ilegalmente intent6 cambiar de criterio y sostuvo que "no 

ha encontrado pruebas fehacientes de ningun de/ito". --------------------------

Falta de aplicaci6n de los articulos I, 75, 76, 169, 172 y 174 de Ia Constituci6n: En 

vi1tud de los mticulos I y 169 de Ia Constituci6n, el Estado esta obligado a garantizar Ia 

recta administraci6n de justicia a los litigantes. En Ia sentencia que se so I i cit a sea 

casada se han inaplicado estas disposiciones constitucionales. Falla de aplicaci6n de los 

mticulos 172 y 174 inciso segundo de Ia Constituci6n. ------------------------------------------

Falta de Aplicaci6n de los articu/os del C6digo Organico de Ia Funci6n Judicial: La 

sentencia ha dejado de aplicar los mticulos 9, 26, 100.1, 100.2, 128, 129.10, 130.1, 

130.6 y 148 del C6digo Organico de Ia Funci6n Judicial, que le obligan a! juez a velar 
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por la integridad y honestidad del proceso y sancwnar a qmenes proceden con 

des leal! ad y mala fe. -----------------------------------------------------------------------------

Imparcialidad e independencia de los jueces: El principio de imparcialidad esta 

recogido en el mticulo 9 del C6digo Organico de la Funci6n Judicial, que desatTolla el 

articulo 76.7 (k) de la Constituci6n, norma esta que ha sido inaplicada en la presente 

causa. ------------------------------------------------------------------------------------------------------

Falsificacic)n de dos infimnes del perito Charles W: Ca/mbacher: La pmte actora 

insinu6 como perito al estadounidense Charles W. Calmbacher y present6 en el juicio dos 

infonnes periciales suyos. S01prendentemente, cl petito dcclar6 ante una Corte de los 

Estados Unidos de America que los actores falsificaron su finna. El Juez a quo ignor6 

esta acusaci6n con el no probado argumento de que Charles W. Calmbacher habda 

hecho esta declaraci6n porque estmia "resentido" eon los aetores. ------------------------------

!legal designaci6n y actuaci6n del peri to Richard Cabrera: La evidencia del frau de en la 

designaci6n y actuaci6n de Richard Cabrera fue de tal gravedad que al Juez a quo no le 

qued6 alternativa que afitmar que el inf01me no seria tomado en cuenta; sin embargo, el 

Juez a quo fund6 su sentencia en ese infom1c yen otros elaborados a partir del trabajo que 

finn6 Richard Cabrera. ----------------------------------------------------------------------------------

La pseudo sen ten cia de primera instancia no fue redactada par el juez que ten fa a su 

cargo el proceso: Este acto ilicito provoca la falta de aplicaci6n de las nonnas de los 

atiiculos 75, 76.7 (k) de la Constituci6n en concordancia con los mticulos 424 y 11 de la 

Constituci6n, asi como de los atticulos 7, 8, 9 y 15 del C6digo Organico de la Funci6n 

Judicial y del mticulo 262 del C6digo de Proeedimiento Civil. -----------------------------

De Ia actuaci6n do/osa de los abogados de los actores: Losjueces tienen la obligaei6n de 
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velar por la integtidad del proeeso. La eonducta deshonesta de una de las pmtes, y de sus 

abogados, reflejada en las actuaciones que forman pmte del proceso detennina la nulidad 

del mismo por inaplicaci6n de los principios constitucionales establecidos en los 

articulos I, !69 y 172 de la Constituci6n, y 26, !00.1, 100.2, 130.1 y 130.6delC6digo 

Orgimico de la Funci6n Judicial. -----------------------------------------------------------------------

Base constitucional para casar Ia sentencia dictada por el 7hbunal Ad quem por.fi'Ciltde 

procesal: Los mticulos 426, II.!, 11.3 y 11.9 de la Constituci6n, cuya falta de aplicaci6n 

en la sentencia acusa la casacionista, imponen a todos los jueccs, sin excepci6n, cl dcbcr 

de garantizar en todo momento a las pmtes la efectiva vigencia de sus dercchos 

cons ti tucional es. -----------------------------------------------------------------------------------------

La acusaci6n de fi·aude se basa en !a causal segunda de la Ley de Casaci6n, pues su 

objcto no es pcdirlc a la Cmte la valoraci6n de pmeba alguna, sino, por el eontratio, la 

declaratoria de nulidad del proceso fraudulento. Sc ha producido una violaci6n a! 

derccho eonstitucional a! debido proceso que obliga a la Cotte a dcclarar la nulidad del 

proceso.---------------------------------------------------------------------------------------------------

3.2. De aeuerdo a la causal primera del atticulo 3 de la Ley de Casaci6n la demandada 

scfiala que existe: Violaci6n de normas legales y constitucionales en las que incurre Ia 

sentencia a/ desechar Ia excepci6n de extinci6n de las obligaciones por transacci6n, 

planteada por Chevron en Ia contestacic)n de Ia demand a. ~xtinci6n de las obligaciones 

por transacci6n. Cosa Juzgada. Falla de aplicacic5n de los articulos I de Ia 

Constituci6n, 7.18, 1576 y 1580, 1583.4, 2348, y 2362 del C6digo Civil, 297 del 

C6digo de Procedimiento Civil y 75 del Estatuto del Regimen Juridico Administrativo 

de Ia Funci6n Ejecutiva: Dentro de las exeepeiones propuestas, Chevron opuso 

expresamente la exeepei6n subsidiaria de extinei6n de las obligaeioncs por transacci6n, la 

que produjo el efecto de cosa juzgada, que tiene como antecedentc los acuerdos 
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transaccionalcs y finiquitos, que suscribi6 Texaco Petmleum Company (TexPet) con el 

Gobiemo, municipalidades y gobiemos seccionales, con jurisdicci6n en el area de Ia 

concesi6n mediante 6stos se puso fin a todos los posibles conflictos ambientales dcrivados 

de las operacioncs de Texpet en el Ecuador.--------------------------------------------------------

Sin embargo, confi1mando lo dicho en Ia sentencia de plimcra instancia, el Tlibunal Ad 

quem analiz6 Ia excepci6n de cosa juzgada bajo Ia 6ptica de si las transacciones 

constituyen o no "aetas de gobierno" y concluy6 que a! no serlo no tienen efecto ergo 

omnes, y solo causaron efectos entre los comparecientcs, es decir el Gobiemo, 

Petroecuador y TexPet, y que no alcanzaron a los demandantes que serim1 terceros, 

aj enos a di chas trans acciones. -------------------------------------------------------------------------

La sentencia de prim era instancia ratificada por el fallo de segunda instancia, ha dej ado 

de aplicar los aJticu!os 1583.4, 2348 y 2362 del C6digo Civil y el aJticu!o 297 del 

C6digo de Procedimiento Civil. La falta de aplicaci6n de estos aJticulos condujo a que se 

deseche Ia excepci6n de extinci6n de Ia obligaci6n por transacci6n, Ia que produjo el 

efecto de cosa juzgada, que fue planteada en Ia contestaci6n a Ia demanda y, que se 

co ndene a Chevron. -------------------------------------------------------------------------------------

La scntencia de primera instancia, ratificada por Ia de segunda instancia, ademas 

intcqm~ta equivocadamente los contratos de transacci6n dejando de aplicar las 

disposiciones de los mticulos 1576 y 1580 del C6digo Civil de cuya falta de aplicaci6n 

expresamente acusan en Ia sentencia. -----------------------------------------------------------------

El Tribunal Ad quem inaplic6 las nonnas del aJticulo 1 de Ia Constituci6n que establece 

que cl Estado actua a nombre de Ia colectividad, asi como las disposiciones de los 

mticulos 7.18, 1576 y 1580 del C6digo Civil relativas a las nonnas aplicables a los 

contratos y el mticulo 75 del Estatuto del Regimen Juddico de Ia Funci6n Ejecutiva. ---

15 

DEFENDANTS' EXHIBIT DX  8095 
Page 238 of 445



Juicio No. 174-2012 

La transacci6n como modo de extinguir las obligaciones y su efecto de cosa juzgada: 

El mticulo 1583 del C6digo Civil Ecuatoriano, enumera los modos de extinguir las 

obiigaciones e incluye dentro de ellos a la transacci6n. ------------------------------------------

El a1ticulo 2362 del C6digo Civil dicta que los contratos de transacci6n surten el efecto 

de la cosa juzgada. Resulta jmidicamente inviable que pueda prosperar un juicio 

posterior que tenga como ocurre con el presente juicio: (i) las mismas pmtes; (ii) las 

mismas razones juridicas y facticas (o causa petendi); y, (iii) elmismo objeto. -----------

La causa petendi: Los antecedentes de hecho y los fundamentos de derecho de los 

reclamos son identicos entre los contratos de transacci6n y el presente juicio. Los 

Acuerdos Transaccionales reivindicaron los mismos derechos difusos y colectivos que 

son materia de este juicio, y en tal vi11Ud debi6 desecharse la demanda en aplicaci6n 

del principia de cosa juzgada y efecto erga omnes del que goza la transacci6n. ---------

La identidad subjetiva como presupuesto para Ia existencia de cosa juzgada: Para 

efectos de la cosa juzgada, no debe considerarse quien comparece en el proceso, cl 

legitimado procesal, sino quien es el titular del derecho en disputa. El titular del 

derecho cs elmismo entre los acucrdos transaccionales y la demanda de Lago Agrio. ---

(a) El primer grupo de reclamantes: El Gobierno, municipios y entidades seccionales: 

El Go biemo, los municipios y entidades seccionales con competencias en el area de la 

concesi6n, plantearon reclamos por dafios ambientales que se habrian producido en 

dicha area por la operaci6n petrolera dcsan·ollada por el Consorcio Cepe-Texaco, en cl 

que TexPet tenia una pa1ticipaci6n minoritaria, estos reclamos los f01mularon en contra 

de T exP et. ------------------------------------------------------------------------------- ---------------
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Tanto el gobiemo, como los mumC!pios y las entidades seccionales, actuaron en su 

calidad de representantes de la ciudadania y con la autmidad que les otorg6 la 

Constituci6n y las !eyes para proteger los derechos de los ciudadanos a un media 

ambiente no con taminado .---------------------------------------------------------------------

El 30 de Septiembre de 1998 luego de que el Estado Ecuatoriano comprob6 que 

TexPet cumpli6 las obligaciones asumidas y, en pmticular, con sus obligaciones de 

restaurar y remediar el media ambiente en los tenninos convenidos, incluido el 

cumplimiento de las obligaciones comunitarias y socio ambientalcs, el Gobiemo, 

Petroecuador y TexPet finnaron el Acta Final de liberaci6n de obligaciones, 

respons ab ilidades y demand as.--------------------------------------------------------------------

Es evidente, que en todos estos acuerdos de transacci6n el gobiemo estaba defendiendo 

y reivindicando derechos colectivos de la poblaci6n en general y de los habitantes del 

area de ]a concesi6n en pa1ticular. -----------------------------------------------------

Ademas de suscribir el Acuerdo Transaccional de 1995 con el Gobiemo Central, 

TexPet suscribi6 acucrdos transaccionales con Ia Prefectura de Sucumbios y todas las 

municipalidades con competencias en el area de la concesi6n, a saber con los Municipios 

de Joya de los Sachas, Francisco de Orellana, Lago Ag1io y Shushufindi. El objeto de 

estos acuerdos transaccionales fue Ia reparaci6n de los "posibles dai'ios ocasionados a/ 

media ambiente como resultado de las labores que ejecuto TexPeten esajurisdiccion." ---

(b) El segundo grupo de reclamantes: Los actores en el presente juicio: Esta clara que 

este proceso no se refiere a los derechos individualcs de los 48 demandantes, sino a 

derechos difusos y colectivos. Ellos reclaman, en representaci6n de las comunidades a las 

que diccn pertcnecer, ]a restauraci6n del media ambiente tal como lo hizo el gobiemo, las 

municipalidades y las entidades seccionales con quienes se susc1ibieron las transacciones 
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antes dcscritas. Como qued6 cstablecido, en los dos casos el legitimado en Ia causa es el 

mismo, y por lo tanto a plica Ia cxccpci6n de cosajuzgada. --------------------------------------

Del objeto de Ia transacci6n y Ia cosa juzgada: De confonnidad con el inaplicado 

at1fculo 2348 del C6digo Civil, cl objeto del contrato de transacci6n cs cl de terminar 

un litigio pendiente o precaver un litigio eventual. El o bjeto de las aetas 

transaccionales suscritas entre TexPet y los diferentes 6rganos del Estado Ecuatoriano, 

fue precisamente dar por extinguida cualquier responsabilidad por pat1e de TexPet y 

dar por tenninados los litigios comenzados y evitar o precaver eventuales litigios 

derivados de los posibles dafios ambienta!es provenientes de las actividades petroleras 

del Consorcio Cepe-Texaco. Los (micos reclamos que luego de las transacciones 

subsistieron y podian ser reivindicados, son los reclamos por dercchos propios e 

individuales de los ciudadanos tales como lcsiones. -------------------------------------------

El rechazo a Ia excepci6n de extinci6n de Ia obligaci6n par transacci6n y cosa juzgada 

coni/eva adenuis Ia viola cion de los Articulos 76.7 (i) y 82 de Ia Constituci6n de Ia 

Republica en concordancia con e/ articulo 424 de Ia misma Constituci6n. La sentcncia, 

a! negar Ia excepci6n de cosa juzgada inaplic6 el articulo 424 de Ia Constituci6n. La 

sentencia no aplic6 el m1fcu!o 76.7 (i) de Ia Conslituci6n, esta nmma constitucional recoge 

el ptincipio Iatino "non bis in idem" (no dos veces sobre lo mismo ). La no aplicaci6n de 

este precepto constitucional ocasion6 que se condene a pagar dos vcces por Ia misma 

causa y materia.------------------------------------------------------------------------------------------

Adicionalmente, Ia violaci6n de los artfculos que ordenan que las transacciones suscritas 

por Texpet sm1en el efecto de cos a juzgada ocasion6 que el Ttibunal Ad quem vi ole y 

deje de apliear el articulo 82 de Ia Constituci6n que consagra el ptincipio de seguridad 

juridic a . -----------------------------------------------------------------------------------------------
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Falta de Legitimo Contradictor que ob!igaba a/ juez a dictar sentencia inhibitoria: 

Chevron plante6 como excepci6n subsidiaria la falta de legitimo contradictor. Esta 

exccpci6n se fundamenta en dos hechos: (1) El demandado debi6 habcr sido el Estado 

y Petroecuador porque al haber liberado de responsabilidad a TexPet, y todas las 

entidades relacionadas a esta, cl Estado y Petroecuador expresamente asumieron toda ]a 

responsabilidad y obligaci6n de remediar cualquier condici6n medioambiental del area 

de la antigua concesi6n producto de las operaciones del Consorcio; y, (2) El demand ado 

debi6 haber sido Petroecuador porque dada ]a naturaleza de los dafios contingentes 

alegados en ]a demanda, dicha empresa es responsable por las consecuencias de la 

explotaci6n petrol era y sus efectos ambientales a pmtir de 1990. ---------------------------

Violaci(!n de normas legales y constitucionales derivadas de Ia aplicaci6n retroactiva 

de Ia Ley de Gesti6n Ambiental. a. Indebida ap!icacion del articulo 43 de Ia Ley de 

Gesti6n Ambiental en concordancia con lafa!ta de aplicaci6n de los articulos 76.3 y 82 

de fa Constituci(!n en concordancia con e/ articulo 424 del ibidem y falta de 

aplicacion del articulo 7.1 del C6digo Civil a traves de una indebida ap!icacion de fa 

excepcion contenida en e! articulo 7.20 del C6digo Civil: La sentencia de ]a que se 

recune, confi1m6 la decision de plimera instancia que mas alla de cualquier afi1maci6n 

falaz, conden6 a Chevron, en base al mticulo 43 de la Ley de Gesti6n Ambiental. --------

La aplicaci6n retroactiva del aJticulo 43 de ]a Ley de Gesti6n Ambiental para condenar 

a Chevron por hechos que ocunieron muchos afios antes de que entrara en vigencia este 

cuerpo legal, impone que la C011c Nacional de Justicia case ]a sentencia por falta de 

aplicaci6n de la regia general de ilTetroactividad de la ley establccida en la Constituci6n y 

en cl a1ticulo 7.1 del C6digo Civil, que se ha dejado de aplicar mediante una indebida 

aplicaci6n de la regia 20 del mismo miiculo. -------------------------------------------------------

Acciones existentes con anterioridad a 1990: Como consta de autos, y conforme se 
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dcsprcndc de la historia de la legislacian ccuatoriana hasta el 30 de junio de 1990, 

cpoca en que TexPet opera la concesian, el regimen legal aplicable a las acciones por 

dafios ambientales era cl siguicnte: -------------------------------------------------------------------

Demandas individuales por lesiones o dmios patrimoniales personales: El mticulo 2214 

del Cadigo Civil contcmplaba, y lo continua hacienda, el derecho a cx1g1r 

individualmente una indenmizaci6n del "que ha cometido un de/ito o cuasidelito que 

ha inferido dmio a otro ". El demand ante, en estos casas, debe argumentar y pro bar la 

existencia de un dafio a su persona o a su propiedad, asi como un nexo causal entre el dafio 

en cuestian y la accian u omisi6n ilicita imputable al demandado. En el presente caso, 

no podia haberse planteado la demanda por supuestos dafios colectivos con fundamento 

en el a1ticulo 2214 porque ninguno de los dcmandantes ha alegado ni probado haber 

su frid o d a nos individual es. ------------------------------- -------::~-------------- -----------------------

Denuncias de particulares al Estado por las preszmtas violaciones ambientales: Durante 

la epoca en que TexPet opera la concesi6n y hasta mucho despues de que dej6 de ser 

operador, el Estado era quien tenia la facultad y el deber de exigir una reparaci6n y 

adoptar otras medidas por dafios ambientales distintos a los pmticularcs de los individuos. --

Demanda de particulares exigiendo Ia intervenci()n de Ia autoridad para eliminar 

una amenaza inminente de dmio en contra de personas indeterminadas: El mticulo 

2236 del C6digo Civil, que es de naturaleza preventiva y no reparativa, confiere a los 

ciudadanos "acci6n popular", para obtener una resoluci6n judicial que disponga la 

eliminaci6n de esta amenaza. Sin Iugar a dudas, este articulo se aplica a dafios 

"contingentes", o sea a los dm1os que aun no han ocu1Tido pero que pueden ocunir. A 

\raves de esta accian, lo que se persigue es evitar que el dafio se ve1ifique. -------------

Derechos y acciones conferidos a los ciudadanos con posterioridad a 1990: En 1998 el 
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Ecuador adopt6 una nueva Constituci6n, los articulos 23 y 86 de esta nueva 

Constituci6n, en los que los actores fundamentaron su demanda, igual que Ia 

Constituci6n precedente, otorg6 a los ciudadanos el derecho a vi vir en un ambiente limpio 

y asignan a! Estado Ia obligaci6n de ']Jroteger" este derecho. -----------------------------------

Esta Constituci6n instmye Ia emisi6n de una ley que otorgue par pnmera vez, una 

acci6n directa a los patiiculares para proteger el media ambiente. La aparici6n de Ia 

Ley de Gesti6n Ambiental, recien en I 999, introdujo cambios materiales en Ia legislaci6n 

ambiental y, entre elias, otorg6 a los ciudadanos el derecho a demandar directamente, 

ante los jueces comunes, Ia reparaci6n de derechos ambientales colectivos y difusos. 

No es admisible Ia aplicaci6n de esta ley para juzgar aetas derivados de Ia operaci6n de 

Texpet que tennin6 en I 990. -------------------------------------------------------------------------

Los cambios fundamentales incorporados a/ derecho ecuatoriano par Ia Ley de 

Gesti6n Ambientai:Dado que no existian disposiciones legales antetiores que confirieran 

el derecho a entablar una demanda equivalente a Ia de autos, el atiiculo 43 de Ia Ley de 

Gesti6n Ambiental introdujo un cambia sustantivo en Ia legislaci6n ecuatoriana.-------------

Es includable que Ia pretension indemnizatoria formulada por los acto res en el Acapite VI 

de su demanda, no era procedente bajo el regimen legal vigente en Ia epoca en que Texpet 

oper6 Ia concesi6n. ------------------------------------------------------------------------------

AI haber aplicado retroactivamente Ia Ley de Gesti6n Ambiental, Ia sentencia no 

ap/ica normas constitucionales que garantizan Ia irretroactividad de las /eyes: La 

aplicaci6n retroactiva de Ia Ley de Gesti6n Ambicntal implica Ia falta de aplicaci6n, en Ia 

sentencia de Ia disposici6n de los articulos 76.3 y 82 de Ia Constituci6n en concordancia 

con el atticulo 424 de Ia misma Constituci6n. ------------------------------------------------------
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Falta de aplicaci6n del articulo 7.1 del C6digo Civil a traves de una indebida 

aplicaci6n de Ia excepci6n 7.20 del mismo C6digo Civil: Una de las excepciones a! 

principia de itTctroactividad de las !eyes es el seiialado en el articulo 7.20 que ha sido 

ap licado indebidamente par el Tribunal Ad quem. -------------------------------------------------

La sen ten cia viola disposiciones legales, constitucionales y precedentesjurisprudenciales 

a/ condenar pago de daiios punitivos. Falla de aplicaci6n de los articulos 76.3, 82 y 

226 de Ia Constituci6n en concordancia con e/ articulo 424 ibidem: Los jueces no 

pucden imponcr sancioncs o pen as que no estan establecidas en las !eyes, a I imponer una 

sanci6n no prevista en el ordenamiento jmidico Ia sentencia impugnada viol6 varios 

atticulos de Ia Constituci6n. En efecto, el mticulo 226, que consagra e] principia de 

legalidad, el articulo 76.3, que establece que nadie podra ser juzgado ni sancionado por 

un acto u omisi6n que "a/ momenta de cometerse, no este tipificado en Ia ley" y cl 

mticulo 82 que consagra Ia seguridad juridica han sido violados por inaplicaci6n. La falta 

de aplicaci6n de estos atticulos de Ia Constituci6n en concordancia con el mticulo 424, del 

mismo cucrpo legal, que consagra cl ptincipio de supremacia constitucional e invalidez de 

las n01mas o aetas que se Ie opongan, detennina que Ia decision judicial impugnada carczca 

de eftcaciajuridica, y par Ia tanto debaser casada. -------------------------------------------------

Tampoco Ia ley ecuatotiana faculta a un juez a condicionar e] pago de una sanci6n punitiva 

a que cl supuesto causante del dafio pida disculpas publicas. -------------------------------------

Falla de aplicaci6n de norma.1· de los articulos 274 del C6digo de Procedimiento Civil 

25 y 129.2 de C6digo Organico de Ia Funci6n Judicial: AI haber condenado a Chevron 

a! pago de daiios punitivos, no contemplados en el derecho de dafios ecuatotia11o, !a 

sentencia ha dejado de aplicar los mticulos 274 del C6digo Civil y 25 y 129.2 del C6digo 

Organico de Ia Funci6n Judicial. ----------------------------------------------------------------------
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Jndebida aplicaci6n del articulo 18 del C6digo Civil: El juez inferior aplic6 indebidamente 

cl mticulo 18.7 del C6digo Civil como fundamento de Ia condena a dafios punitivos, al 

sostener que a falta de ley se aplicaran, entre otros, los principios del derecho universal. En 

cl presente caso, el regimen legal ecuatoriano ticne un sistema de reparaci6n de dai\os 

completo y bien elaborado par lo que no aplica el presupuesto del miiculo 18.7 que es Ia 

fait a de ley. ------------------------------------------------------------------------------------------------

En el regimen de responsabilidad civil en el Ecuador se reconoce el dafio emergente, el 

Iuera cesante y cl dafio moral. El dafio punitivo no es una categoria de dafio reconocido 

en el regimen de responsabilidad civil de Ia Republica del Ecuador tal como lo establece 

el mticulo 1572 de nuestro C6digo Civil.------------------------------------------------------------

Falla de aplicaci6n de precedentesjurisprudenciales obligatorios: De confonnidad con 

el a1ticulo 14 (sic) de Ia Ley de Casaci6n, los fallos de triple reiteraci6n son de aplicacion 

obligatoria. La C01te Suprema de Justicia hoy Co1te Nacional de Justicia se ha 

pronunciado sabre Ia naturaleza de los dafios en el regimen legal ecuatoriano y en 

pa1ticular sabre Ia no procedencia de los dafios punitivos. ----------------------------------------

La imposici6n de Ia sanci6n por daiio punitivo significa una violaci6n del principia de 

derecho universal "non bis in idem", incorporado en el articulo 76.7 (i) de Ia 

Constituci6n de Ia Republica: En el presente caso, alegando supuesta mala fe y 

temeridad de Chevron en el proceso, Ia sentencia ha impuesto tres condenas. E1 pago de 

dafios punitivos, que no fueron demandados y no son reconocidos en cl regimen legal 

ecuatoriano; el pago de costas procesales; y, a Ia condena de dafios y pe!juicios de 

confonnidad con el mticulo 148 del C6digo Organico de Ia Funci6n Judicial. -------------

Jndebida aplicaci6n de los articulos 2214 y 2229 del C6digo Civil para condenar a 

Chevron a indemnizar por violaci6n de derechos diji1sos y colectivos a/ media 
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ambiente originados en una supuesta conducta culpable de su parte: La sentencia 

aplica Ia disposici6n del m1iculo 2214 del C6digo Civil para imponer a su representada la 

obligaci6n de reparar el media ambiente supuestamente afectado par Ia operaci6n 

petrolera en el area de Ia concesi6n. Dado que, fmmalmente, ni el Juez a quo ni el 

Tribunal Ad quem no podian fundamentar su sentencia en el articulo 43 de la Ley de 

Gesti6n Ambiental prctendieron encontrar en los m1iculos 2214 y 2229 del C6digo Civil 

Ia fucnte para condenar a Chevron par los supuestos dai\os ambientales causados en el area 

de Ia co nee sian. -----------------------------------------------------------------------------------------

Para efectos de la violaci6n acusada par via de la causal primera del m1iculo 3 de Ia Ley 

de Casaci6n que, par tratarse de un conflicto par dai\o ambiental relativo a derechos 

difusos y colectivos, Ia sentencia aplic6 indebidamente los articulos 2214 y 2229 del 

C6digo Civil.--------------------------------------------------------------------------------------------

No existe nmguna nonna legal que pennita ampliar Ia legitimaci6n en Ia causa para 

aplicar los articulos 2214 y 2229 del C6digo Civil a casas de intereses colectivos y 

difusos. La indebida aplicaci6n de estos miiculos ha provocado grave dai\o a Chevron. 

Pues con estas nonnas, indebidamente aplicadas, se le ha condenado a! pago de 

m u I timillon arias can tid ad es de dinero. -------------------------------------------------------------

Indebida aplicacir5n de un regimen de re,ponsabilidad objetiva; inexistencia de los 

presupuestos establecidos en Ia ley y los precedentes juri.1prudenciales obligatorios 

para Ia existencia de re,ponsabilidad extracontractual: El regimen de responsabilidad 

objetiva es de excepci6n, en consecuencia solo puede ser aplicado cuando esta previsto 

de manera expresa en Ia ley. ---------------------------------------------------------------------------

Los precedentcs jurispmdencialcs obligatorios establecen de manera clara y categ6rica 

los presupueslos de Ia responsabilidad civil extracontractual, es decir aquellos elementos 
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sin los cualcs no nace la obligaci6n de reparar. Estos presupuestos son: El hccho iHcito, 

la culpa, el daiio y la relaci6n de causalidad. Solo cuando concmTen todos estos 

elementos, surge Ia responsabilidad civil y cl consecuente derecho de la victima a ser 

indemnizada. Dicho de otro modo, basta con que uno de los presupuestos no este 

presente para que desaparezca la obligacion de reparar. -----------------------------------------

Inexistencia de culpa o dolo en relaci6n a los supuestos hechos ilicitos: Las operaciones 

fueron realizadas en conjunto con la Corporacion Estatal Petrolera Ecuatoriana, CEPE, 

(despues Petroecuador). A la tenninaci6n de la operaci6n de TexPet el Estado hizo una 

auditoria ambiental del area de la concesi6n, oblig6 a TexPet a la remediaci6n 

ambiental, aprob6 esa remediaci6n y Iibera de toda responsabilidad ambiental a 

TexPet, asumiendo el pmpio Estado Ia responsabilidad por Ia condicion medioambiental 

del area de Ia antigua concesi6n. Es inadmisible que un juez, varias decadas despues de 

concluidas esas operaciones proceda a revisarlas y a sancionar a! socio minoritario del 

consorcio que fue el que openS.------------------------------------------------------------------------

Las nom1as legales en cuyo supuesto incumplimiento pretende Ia sentencia cncontrar Ia 

culpa de TexPet no son aplicables a! caso, por lo que existe en Ia sentencia indcbida 

aplicaci6n de las mencionadas no1mas legales, lo que demuestra que no sc ha 

cumplido con cl presupuesto de Ia culpa que los mticulos 2214 y 2229 exigcn. ---------------

lnexistencia de nexo causal.- r(i/ta de aplicaci6n del articulo 1574 del C6digo Civil y de 

los precedentes jurisprudenciales en relaci6n alnexo causal: El nexo causal es uno de los 

presupuestos para Ia aplicaci6n de los mticulos 2214 y 2229, como lo han establecido los 

precedentcs jurispmdenciales obligatorios, Ia inexistencia del ncxo de causalidad constituye 

una violaci6n directa a! mticulo 1574 del C6digo Civil, que no ha sido aplicado. ---------------

En efecto, Ia sentencia de prim era instancia adujo adoptar Ia "teo ria de urgencia suficien te" 
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Ia que utiliz6, no como teoria, sino como justificativo para concluir equivocadamente que cl 

juez podria proceder con total discrecionalidad, " ... de lo cual resulta Ia prescindencia de 

toda regia general y Ia confianza en Ia pates tad discrecional deljuzgador". La teoria real 

de causalidad estableeida en la ley de Ecuador es mucho mas modesta: Debe haber 

una relaci6n directa y necesmia entre el hecho y el dafio. ------------------------------------------

La sentencia de primera instancia, ratificada por Ia de segunda, no aplic6 el a1ticulo 1574 

del C6digo Civil que impone que los dafios deb en ser una consecuencia inmediata o directa 

de Ia conducta del agente. AI establecer !a relaci6n de causalidad entre la operaci6n 

petrolera, !a contaminaci6n y los dafios a !a salud, !a sentencia, se olvida que quien ha 

explotado petr6leo en el area de Ia concesi6n los ultimos veinte afios es Petroecuador. -----

lnexistencia del daiio: En relaci6n a! ultimo presupuesto para que opere la responsabilidad 

civil, que son los dafios probados, es evidente que en el proceso no se ha probado 

confonne a derecho. De confonnidad con la tecnica de casaci6n, las violaciones legales 

referentes a la valoraci6n de Ia pmeba del dafio y Ia arbitrmiedad de los montos seran 

atac ad as po r otras causal es. -----------------------------------------------------------------------------

Falta de aplicaci6n del articulo 2235 del Codigo Civil: La sentencia recmTida rechaza Ia 

excepci6n subsidialia de prescripci6n planteada por Chevron con fundamento en el articulo 

2235 del C6digo Civil, que establecc el plaza de presclipci6n de las acciones de dafios por 

rcsponsab il id ad extracon tractu al. -----------------------------------------------------------------------

Indebida aplicacion del articulo 2236 del Codigo Civil: Segun su tenor literal, este mticulo 

proccde unicamente respecto de daiios "contingentes", csto cs, daiios que aun no han 

ocmTido pcro que pueden ocmTir, cste cs cl sentido natural y obvio del verbo "amenazar" 

empleado en esta norma, o sea "dar indicios de estar inminente a/go malo o desagradable", 

por lo tanto, el unico demandado posible es la persona que puede detener esta amenaza o 
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contingencia y que no lo haec por negligencia. Es decir, esta acci6n no cabe respecto de 

supuestos dafios o hechos consumados, ya que su naturaleza es cautelar, no 

indemnizatoria; es decir, este mticulo unicamente es aplicable para prevenir dafios que no 

han ocmTido, pero que podrian presentarse en un futuro. No busca compensar o indenmizar 

por dafios consumados a detenninadas personas. ----------------------------------------------------

La acci6n popular descrita en el mticulo 2236 del C6digo Civil debe dirigirse contra el 

actual gestor de la fuente del dafio que amenaza con producir el dafio. -------------------------

3.3. De acuerdo a la causal tercera del mticulo 3 de la Ley de Casaci6n, la casacionista 

sel1ala: Funda1nentaci6n de cada una de estas violaciones y como cada una de 

elias afect6 a Ia decisi6n. a. Fa ita de aplicaci6n de normas relativas a Ia valoracion de 

Ia prueba contenidas en el articulo 76.4 de Ia Constituci6n, de los articulos 117 y 836 

del C6digo de Procedimiento Civil y del articulo 19 del C6digo Organico de Ia 

Flmci6n Judicial, que han conducido a Ia indebida aplicaci6n de los articulos 2214, 

22 29 y 22 3 6 del Cadi go Civi 1: ----------------------------------------------------------------------

De Ia admisic5n de prueba ilegalmente actuada que no ji1e pedida, presentada o 

practicada de acuerdo a Ia Constitucic5n y Ia ley: El Juez a quo en la sentencia afinn6 

que valora como pmeba las entrevistas realizadas en el contexto de las inspecciones 

judicialcs, pese a que el mismo reconoce que no cumplc los requisites legales que la ley 

exige para los testimonies, porque dice haber llegado al convencimiento de que tales 

personas dicen la verdad en raz6n de la coincidencia en sus dichos. Es del caso notar 

que el juez que dict6 la sentencia no estuvo presente en ninguna de las inspecciones 

judiciales, ni por lo tanto, pudo entrevistar a los testigos presentados por la pa1te actora, 

por lo que la apreciaci6n de sus declaraciones solo la pudo realizar a traves de la lectura 

de las aetas. Por lo tanto, en la apreciaci6n de estas declaraciones falla la aplicaci6n del 

principio de inmediaci6n de pa1te del juez que las valora, quien no cumple lo dispuesto en 
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el miiculo 19 del C6digo Organico de Ia Funci6n Judicial. ----------------------------------------

La admisi6n ilegal de esta pmeba le llev6 a! Juez a quo a condenar a Chevron 

aplicando indebidamente las disposiciones del cuasidelito civil contenidas en los articulos 

2214, 2229 y 2236 del C6digo Civil, Ia que fue ratificado par el Tribunal Ad quem.----------

(a) Jlegal admisi6n de "elementos de convicci6n" incorporados a traves de mal 

llamados "Informes en Derecho": Mediante providencia de 2 de agosto del 2010, a las 

09h00, el Juez a quo solicit6 que las pm1es presenten lo que el llam6 "escritos en 

derecho" para justificar "los criterios econ6micos aplicables para remediaci6n de daiios 

a 111 bien ta I es ''. --------------------------------------------------------------------------------------------

Los actores presentaron el 16 de septiembre del 2010, a las 17hl5, los infmmes de 

se1s "especia listas" extranjeros contratados par ellos, que sefialaban Ia existencia de 

supuestos dafios y mantas de reparaci6n. Esos "especialistas" no fueron designados como 

pe1itos en el juicio y par tanto, de confonnidad con Ia Constituci6n y las !eyes del Ecuador, 

sus criterios no constituyen infmmes peliciales. -----------------------------------------------

La valoraci6n que haec Ia sentencia de plimera instancia, y que es aceptada por Ia de 

set,runda instancia, de los "informes en derecho ", como si se tratara de prueba tecnica 

debidamente pedida, ordenada y actuada en este juicio, lo cual es absolutamcnte ilegal y 

arbitrario. -------------------------------------------------------------------------------------------------

De Ia naturaleza de los "informes en derecho" presentados el16 de septiembre de 

2010, a las 17H15 y su valoraci6n en las sentencias dictadas dentro de este proceso: 

Mas alla de las divagaciones del Juez a quo, en relaci6n a Ia naturaleza de los repm1es de 

los "especialistas" contratados par Ia pm1e actora, esta clara que tales repmies no 

pueden ser valorados como pmebas ni servir como fundamentos de las pretensiones de los 
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actores. ----------------------------------------------------------------------------------------------------

AI haber resuelto en base de infonnaci6n constantc en los mal llamados 

"infonnes en derecho " introducidos cxtemporaneamente, en !a sentencia de ptimera 

instancia, ratificada por !a de segunda, se inaplicaron las siguientes normas legales: (i) cl 

mticulo 251 del C6digo de Procedimicnto Civil, relativo a !a honradez y probidad de los 

pelitos, asi como los conocimientos en !a mate1ia sabre !a cual van a inf01mar, lo cual 

evidentemente debe ser acrcditado dentro del proceso; (ii) el mticulo 252 del C6digo 

de Procedimiento Civil que arden a que es el juez quien debe nombrar a! pe1ito de entre 

aquellos que esten inscritos; (ii) el aJticulo 253 del mismo C6digo que ordena que los 

pe1itos deben posesionarse ante el juez; (iv) cl a1ticulo 256 ibidem, que ordena que los 

pelitos de ben jurar cumplir su encargo fie! y legalmente; (v) el articulo 262 ibidem, que 

le pennitia nombrar un nuevo perito si no encontraba suficiente claridad en los infonnes 

prcsentados; (v) el mticulo 119 ibidem que ordcna que toda pmeba debe actuarse 

previa !a notificaci6n a !a pa1te contrmia; (vi) el a1ticulo 76.7 (h) de !a Constituci6n que 

otorga el derecho a contradecir las pmebas de !a contrapmte, y (vii) el mticulo 258 del 

C6digo de Procedimiento Civil que faculta a solicitar que se declare el en·or esencial. --

Con el argumento artificioso de que los inf01mes son "opiniones de parte" se ha dej ado 

de aplicar las disposiciones de los mticulos 76.4 de !a Constituci6n, 117 y 121 del 

C6digo de Procedimiento Civil y 19 del C6digo Organico de !a Funci6n Judicial que 

obligan a los jueces a resolver en mcrito de pmebas pedidas, ordenadas y practicadas de 

confo1midad con !a ley. En esta forma se ha aplicado indebidamente los mticulo 2214, 

2229 y 2236 del C6digo Civil para condenar a Chevron, ya que de no existir dichos 

infonnes no se habria podido imputar responsabilidad a Chevron par los dafios que se 

acusan en !a demand a y dete1minar !a cuantia de !a reparaci6n. ----------------------------------

(ii) De Ia fimdamentaci6n de Ia sentencia en los malllamados "informes en derecho": 

29 

DEFENDANTS' EXHIBIT DX  8095 
Page 252 of 445



Juicio No. 174-20!2 

La sentencia del juez de instancia es contradictoria, de un !ado dice que no ha considerado 

los infonncs en derecho y de otro !ado sostiene que solo lc han scrvido como 

'';ned i as de convicci 6n''. -------------------------------------------------------------------------------

De no existir los reportes de los "especialistas" contratados por la pa1te actora, el Juez a 

quo no hubiera tenido ningun pan\metro para realizar la "valoraci6n dineraria" de las 

cantidades que condena pagar a Chevron; por lo tanto, es falaz la conclusion de que en la 

sentencia de primcra instancia no se habdan considerado y valorado los CJiterios de cstos 

expertos. --------------------------------------------------------------------------------------------------

La admisi6n de estos inf01mcs en la sentencia de primera instancia, ratificada por la de 

segunda, constituye una violaci6n por falta de aplicaci6n de las disposiciones sobre 

la valoraci6n de la pmeba contenidas en los mticulos 76.4 de la Constituci6n, 19 de 

C6digo Organico de la Funci6n Judicial, de los mticulos 117 y 121 del C6digo de 

Procedimiento Civil en virtud de los que, solo Ia prueba legalmente actuada haec fe en 

juicio. Por lo tanto se ha aplicado indebidamente los mticulo 2214, 2229 y 2236 del 

C6digo Civil para condcnar a Chevron, ya que de no existir dichos informes no se habda 

podido imputar a responsabilidad a Chevron por los dafios que se acusan en Ia demand a y 

detc1minar Ia cuantia de Ia rcparaci6n. --------------------------------------------------------------

La sentencia de segundo instancia, a! comprobar que el juez a quo consider6 y valor6 

los reportes de los expertos contratados par Ia parte a elora para establecer el manto de 

Ia cone/en a, debi6 aceptar e! recurs a de apelacion y desechar Ia demanda par fa Ita de 

prueba. AI incurrir en tal omision se han via/ado las normas relativas a Ia valoraci6n 

de Ia prueba, lo cual a su vez sirvi6 de base para que Ia sen ten cia aplique indebidamente 

las norma.\' de los articulos 2214, 2229 y 2236 del Codigo Civil para condenar a 

Chevron. Indebida valoracion de informacion que no ha sido introducida /ega/mente a! 

proceso: E! "eLl mula" de pmebas que le !levan a! tJibunal de segunda instancia a 
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concluir que Ia ilegal valoraci6n que efectt\a Ia Sala de pmeba indebidamente incmporada 

a! proceso para concluir que se habria producido una fusion fi·audulenta entre Chevron, y 

Texaco Inc., destinada a "deji·audar" a los actores, le condujo a! juzgador a aplicar 

indcbidamente Ia teoria del ''Levantamiento del Vela Societario" y condenar a Chevron a! 

pago de una millonmia suma aplicando equivocadamente los mticulos 2214 y 2236 del 

C6d igo Civil. -------------------------------------------------------------------------------------------

Entrevistas admitidas como medias de prueba: No es admisible que por medio de 

entrevistas se sustituya Ia evidencia sobre dafios a Ia salud que debi6 presentarse con 

dict<\menes medicos e infmmes cientificos expedidos por pe1itos nombrados por el juez con 

los que, de sere] caso, se probaria real y efectivamcntc los dafios a Ia salud que podrian haber 

sufi·ido los habitantes. No hay ninguna pmeba en el proceso que acredite esa afim1aci6n. 

Para el caso de las inspecciones judiciales el juez puede recibir Ia declaraci6n de tcstigos 

quiencs deb en dcclarar con juramenta, y siempre que se haya pedido el testimonio dentro del 

lennino de pmeba, con notificaci6n a Ia pmie contrmia, tal como manda el a1ticulo 244 del 

mismo C6d igo de Procedimien to Ci vii.----------------------------------------------------------------

Por lo tanto en Ia sentencia recmTida existe e1T6nea inte1pretaci6n del a1ticulo 245 del 

C6digo de Procedimiento Civil, y de falta de aplicaci6n de los articulos 230 y 244 

del mismo cue1po legal lo que provoc6 finalmente Ia equivocada aplicaci6n de los 

mticulos 2214 y 2236 del C6digo Civil para condenar a Chevron a! pago de una 

multi mill on aria can tid ad de dinero. ---------------------------------------------------------------

Encuestas ilegalmente admilidas como medias de prueba e informacion publica 

ilegalmente inadmitida: El Juez a quo otorga valor probatmio a "encuestas" que no 

constituyen medios de pmeba y niega el valor probatorio de estadisticas oficiales, 

elaboradas por el Estado Ecuatmiano que fueron incmporadas legalmente a! proceso, 

dentro del tennino de pmcba y con notificaci6n a Ia pa1te contraria. AI hacer esto, el 

Juez a quo ha dejado de apliear las disposiciones de los aJticulos 76.4 de Ia 
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Constitucion, 19 del Codigo Organico de Ia Funcion Judicial y 117 del Codigo de 

Procedimiento Civil, lo que ha sido detem1inante para que el Juez a quo haya llegado 

a Ia conclusion de que efectivamente hay un exceso de mue1tes por cancer, lo que ha 

conllevado a que, a su vez, se apliquen equivocadamente los articulos 2214 y 2236 del 

Codigo Civil sc condcne a Chevron a pagar $ 800 millones para solventar un plan de 

salud. ----- --- --------------- ---------------------------------- ---------

!legal valoraci6n de los infimnes realizados par Roberto Bejarano y Monserrat 

Bejarano. La sentencia de primera instancia otorga valor probatorio a un infonne pagado 

por los acto res que fue preparado por Roberto Bejarano y MonseJTat Bejarano, titulado, 

"Estudio para conocer el alcance de los efectos de Ia contaminaci6n en los pozos y 

estaciones pe1jorados antes de 1990 en los campos de Lago Agrio, Dureno, Atacapi, 

Guanta, Shushujindi, Sacha, Yuca, Auca y Cononaco ", en el que haee una 

descripcion tendenciosa del estado y condiciones de los sitios. -----------------------------

La sentencia de primcra instancia considera y valora este estudio llegando a Ia conclusion 

de que probaria afectacioncs a Ia salud de Ia poblaci6n. La admisi6n de este infonne 

como fundamento de Ia sentcncia constituye una falta de aplicaci6n de los m1iculos 

76.4 de Ia Constitueion, 117 del Codigo de Procedimiento Civil y 19 del C6digo 

Organico de Ia Funcion Judicial, lo que deriva en Ia equivoeada aplieaei6n de los 

mticulos 2214 y 2236 del Codigo Civil, como fundamentos para condenar a Chevron a! 

pago de una millonaria indenmizaei6n. -------------------------------------------------------------

Err6nea interpretacion de los preceptos juridicos aplicables a Ia valoraci6n de Ia 

prueba: Err6nea interpretacion del articulo 115 del C6digo de Procedimiento Civil, en Ia 

parte relacionada a! concepto de Ia sana critica, y fa ita de aplicaci6n del principia de 

valoraci6n conjunta de Ia prueba presente en el mismo articulo 115. El Juez a quo 

inte1pret6 equivocadamente el principia de Ia sana critica que es un parametro objetivo e 
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in·espeto adem\s las reglas de Ia logica, del conecto entendimiento y las maximas de Ia 

experiencia. Bajo el membrete de Ia sana critica el Juez a quo aplico arbitrariamente su 

libre discrecionalidad para que a traves de absurdas elaboraciones y constmcciones 

justificar las falaces conclusiones a las que llega. La sentencia de segunda instancia, que 

caso, no solo ratifica dicho fallo sino que ademas afinna que en Ia valoraci6n de Ia 

pmeba realizada por el inferior "nada es arbitrario ". ----------------------------------------------

Absurda valoraci6n de Ia prueba en virtud de Ia que el Juez a quo concluy6 que se 

habria producido una .fi1si6n entre Chevron y Texaco Inc: La conclusion de que hubo 

una fusion entre Chevron y Texaco Inc., sostenida tanto por el fallo del Juez a quo como 

por Ia sentencia del T1ibunal Ad quem es contraria a Ia logica y se alcja de Ia realidad. 

Proviene de un analisis equivocado y arbitrario de Ia pmeba que viola el p1incipio de Ia 

sana critica, inte1pretando en esa pa1te, equivocadamente, el mticulo 115 del Codigo de 

Procedimiento Ci vii. ------------------------------------------------------------------------------------

La utilizaci6n del informe del perito Richard Cabrera para fimdar Ia sentencia atenta 

contra el principia de sana critica: La sentencia de primera instancia dijo no estimar el 

inf01me fi·audulento del perito Cabrera, sin embargo Ia revision de Ia sentencia y del 

proceso demuestra que si utilizo, directa e indirectamente, ese infonne para fundar su 

sentencia. Es contrmio a Ia sana clitica y a Ia logica, que Ia sentencia, al mismo tiempo, 

diga que no aplica detenninada pmeba y fun de en ella Ia decision. AI aplicar el c1iterio de 

Bamthouse, el juez aplico el infonne de Cabrera. --------------------------------------------------

En conclusion, cuando el juez aplica el infonne de Cabrera, que dijo no aplicar, ha violado 

el p1incipio de sana clitica impuesto en el 115 del Codigo de Procedimiento Civil y en 

base a esta violacion, Ia sentencia casada establece dafios mediante Ia equivocada 

aplicaci6n de los mticulos 2214 y 2236 del C6digo Civil. -----------------------------------------

33 

DEFENDANTS' EXHIBIT DX  8095 
Page 256 of 445



Juicio No. 174-2012 

El principia de Ia sana critica en Ia apreciaci6n de los informes periciales de peritos 

designados por el Juez a quo. Err6nea interpretacion del principia de sana critica: El 

Juez a quo auto arrogandose una posicion de tecnico, ajena a su rol, asumc Ia posicion de 

pelito, convirliendose en un cientifico expe1to en quimica, medio ambiente, mcdicina y 

salud publica, para dilucidar temas que no quedaron claros en los informes de los 

verdaderos peri los, en Iugar de proceder acorde a Ia ley y nombrar nuevas peritos. Es decir, 

el argumento esgrimido por cl Juez a quo en Ia sentencia, es que los peritos no le dan 

confianza pero que no va a nombrar nuevas pe1itos porque le puedcn confimdir y que 61 

mismo, hombre !ego en materia ambiental, hara el ana!isis de los datos tecnicos, que 

aparecen de los infonnes cuyas conclusiones tecnicas descmta. -------------------------------

(d) Fa ita de conocimientos tecnicos para /weer una adecuada valoraci6n y apreciaci6n 

de Ia prueba tecnica por parte de Ia corte de apelaci6n. Una revision de Ia resolucion de 

Ia sentencia de apelacion ilustra los problemas que se originan cuando los jueces, que 

no tienen conocimientos de materias cientificas, intentan arbitraliamente evaluar 

e v id enc ia t ecni ca . ------------------------------------------------------------------------------------------------

La fa ita de consideraci6n y valoraci6n de Ia prueba solicitada por Chevron y /ega/mente 

actuada dentro del proceso. Falta de aplicaci6n de los articulos 115 del Cc!digo de 

Procedimiento Civil en cuanto a Ia valoraci6n en conjunto de toda Ia prueba producida y 

del 117 del mismo cue1po /egaly fa ita de aplicaci6n del articulo 19 del C6digo Org!mico 

de Ia Funcion Judicial, en cuanto a Ia necesidad de que se considere Ia prueba 

debidamente actuada: Tanto en Ia sentencia de primera como de segnnda instancia, no se 

considero ni valoro gran pmte de Ia pmeba solicitada por Chevron, legalmente actuada 

en el proceso. La pmeba ignorada demostro positivamente las alegaciones de Chevron. 

La no consideracion de esta pmeba constituye una evidente violacion de los mticulos 115 

y 117 del Codigo de Procedimiento Civil, y 19 del C6digo Organico de Ia Funcion Judicial. 
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Estimaci6n de daiios. La estimaci6n de dw1os ~fectuada par el Juez de Instancia, y 

ratiftcada en Ia sentencia que caso es arhitraria y par tanto implica Ia violaci6n porfalta 

de aplicaci6n del articulo 115 del C6digo de Procedimiento Civil que impone aljuez Ia 

obligaci6n de valorar Ia prueha con /6gica, coherenciay razonabilidad: No hay fonna de 

estableccr, conformc a! proceso, como llega el juez a dctcnninar los montos que manda a 

pagar a Chevron, son apreciacioncs arbitrarias del juez. Como se vera a continuacion, 

a veces Ia sentencia simplemente no indica como llega a ciertos montos para fijar Ia 

condcna; en otros casos aplica estandares no cstablecidos en !a ley; mientras que en otros 

Ia motivacion es simplcmente arbitraria o sc basa en datos inexistentes o no validos, 

como lo pasamos a demostrar: ------------------------------------------------------------------------

(a) Remediaci6n de sue/as: La sentcncia condcna a Chevron a pagar USD 5.396 

mill ones para Ia remediaci6n de suelos, esta can tid ad no esta sustentada por pmeba legitima 

alguna yes completamente inverosimil. -------------------------------------------------------------

La sentencia de primera instancia, ratiftcada par Ia de segunda, ap/ica a Chevron 

estandares de remediaci6n diferentes (y exageradamente mas estrictos) que los 

empleados par Petroecuador u otros operadores como Rio Napo (PDVSA) o los 

contratistas de remediaci6n de Petroecuador. Tal imposici6n es arbitraria: Los 

jueces no tiencn competencia para establecer cstandares diferentes a los fijados por Ia 

agencia estatal especializada en proteccion ambiental. Por lo tanto, a! haber procedido 

contra tales cstandares han obrado ilegal y arbitrariamente, por lo que su sentencia 

de be ser revocad a. --------------------------------------------------------------------------------------

La sentencia es arbitraria por imponer costas de remediacion exageradamente supe1iores a 

los que fija !a dete1minaci6n de los organos oficiales competcntcs, por lo que Ia sentencia 

debe ser casada por valorar !a prucba de manera arbitraria con violacion del mticulo 115 del 

Codigo de Procedimiento Civil, lo cual llevo a !a equivocada aplicacion de los mticulos 
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2214, 2229 y 223 6 del C6digo Civil. ------------------------------------------------------------------

(b) Remediaci6n del agua subterranea: La sentencia de prim era instancia, ratificada porIa 

de segunda condena a Chevron a pagar una indemnizaci6n de USD $ 600 millones para la 

remediaci6n del agua subtern\nea. Al igual que la cifi·a para ]a remcdiaci6n de ]a tien·a, esta 

valoraci6n no tiene sustento procesal en ninguna prueba que obre del proceso. ----------------

Es especialmente arbitraria la forma como el juez de p1imera instancia calcula elmonto. 

La sentencia afirma que ]a cifi"a de USD 600 millones "es inferior a/ pro media segz:tn el 

criteria econ6mico estimado par Douglas C. Allen". Allen es uno de los expettos que se 

bas6 en el trabajo de Cabrera y cuya opinion fue presentada como info nne en derecho par 

los acto res el 16 de septiembre y respecto de cuyo infonne el propio juez scfiala "que no es 

en ninguna fonna obligatorio ni vinculantc para esta Corte, sino una simple rcfcrencia que no es 

aceptada" y sin embargo, lo aplica. La sentencia no dice que fundamento l6gico o 

racional utiliz6 para concluir que USD 600 millones seda el manto de una reparaci6n 

por dafios a] aio,>Ua subtem\nea. Arbitrmiedad pura. -------------------------------------------------

(c) Flora y .fizuna: Como todos los supuestos dafios ambientales que se atribuycn a 

TexPet, en realidad son las consecuencias del desarrollo de las actividades licitas que el 

Consorcio estaba obligado a cumplir segun el contrato de concesi6n. La considcraci6n 

de tales impactos ambientales como dafios es equivocada ya que el dafio solo provienc de 

la actividad ilicita. La imposici6n de una indemnizaci6n de "a/ menos" USD 200 millones 

para un programa de restauraci6n de la flora, fauna y vida acuatica "par a/ menos 20 

w1os" csta basad a nada mas que en la scncilla afirmaci6n de que "es cvidcnte que la flora y 

fauna 01iginarias no se rccupcraran por si solas. Sin embargo la sentencia de pnmera 

instancia, ratificada por ]a de segunda no cita ninguna pmeba que dcmucstrc impacto 

alguno a la flora o fauna por las operacioncs del Consorcio. El unico documento que cita 

la sentencia de primera instancia, ratificada por lade segunda es un informe de otro de los 

cxpc1tos de I 6 de septicmbrc, cl Dr. Lawrence Bamthouse. Pero ese infotme no apotta 
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calculos independientes sobrc dafios, sino que simplcmente repite las denuncias de dafios 

del fi·audulcn to infonne de Cabrera. ---------------------------------------------------------------------

La sentencia de prim era instancia, ratificada por la de segunda tambien afinna que elimina 

de las cifi·as del infotme del Dr. Bamthouse las "compensaciones par sen1icios pasados 

perdidos ", sin explicaci6n alguna de como se hizo eso, y llcga nuevamente sin 

explicaci6n alguna a una detetminaci6n pmpia del monto de los dafios, sin basarse en 

ninglin dato procesal, lo cual hace que esta valoraci6n sea claramente arbitraria. -------------

(d) Agua potable: La sentencia de pnmera instancia, ratificada por la de segunda 

concedi6 a los actores USD !50 millones para la consl!ucci6n de "un sistema o 

sistemas de agua potable" para "beneficiar a las personas que habitan en el area que 

fit e operada po r Ia dema nda da ".----------------------------------------------------------------------

No hay evidencia de contaminaci6n con compuestos relacionados con !a producci6n de 

hid roc arb u ro s . ---------------------------------------------------------------------------------------------

(e) Salud publica: La sentencia de ptimera instancia, ratificada por lade segunda tambien 

condcna a Chevron a pagar USD 1.400 millones ''para cubrir las necesidades en salud 

creadas par el problema de salud publica ocasionado par los actos de Ia demandada" 

Nuevamente, esta valoraci6n no esta fundamentada en hechos por lo que es arbitraria. 

Adicionalmente, el juez en la sentencia reconoce que los problemas de salud publica 

tienen causas distintas a la operaci6n de TexPet. --------------------------------------------------

(f) Muertes excesivas par ccincer: La sentencia de primera instancia, ratificada por ]a de 

segunda tambien otorga arbitrariamente USD 800 millones para "incluir tratamiento para 

las personas que padezcan de cancer que pueda ser atribuido a Ia operaci6n de TexPet 

en Ia Concesi6n" AI ordenar tal cosa, la sentencia afim1a que "existen sufzcientes 
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indicias para demostrar Ia existencia de 1111 mimero excesiva de muertes par dmcer en el 

area de Ia Cancesi6n" pcro no cita esos indicios. Es mas, los unicos documentos citados 

en la sentencia en relaci6n con ]a posibilidad de un aumento en ]a incidencia de 

cancer, son los estudios de Miguel San Sebastian, que fueron pagados por los acto res, y 

que segun !a sentencia misma no demuestran una relaci6n causa efecto entre vi vir cerca 

de instalacioncs de producci6n petrolera y un mayor riesgo de cancer. En efecto, el 

propio Dr. San Sebastian dijo que su info nne no puede scr us ado para demostrar que vi vir 

cere a de instalaciones de producci6n pctrolera ocasion6 cancer. -------------------------------

(g) Las culturas indigenas: La sentencia condena a Chevron a pagar USD 100 millones 

para establecer un ']Jrograma de reconstrucci6n camunitaria y reafirmaci6n etnica". La 

sentencia afinna, sin refelirse a ninguna pmeba y sin reconocer los infonnes periciales 

contralios, que cl "daiio cultural file cansecuencia de Ia canducta del demandado". -------

3.4. De acuerdo a !a causal cuaita !a casacionista alega lo siguiente: Casas especificas de 

violaci6n de Ia sentencia de primera instancia, ratifzcada par Ia de segunda, de los 

principios dispasitiva y de cangruencia que determinaran lafalta de aplicacir)n de los 

articulos 168.6 de Ia Canstituci6n de Ia Republica, 19 y 140 del C6digo Organica 

de Ia Funci6n Judicial y 273 del C6diga de Procedimienta Civil. a. De inicia, Ia 

sentencia de prim era instancia, ratificada par Ia de segunda, no puede ser congruente 

parque na existe una demanda valida: Como se demostr6 claramente en el proceso, a! 

menos 20 finnas de los demandantes habtian sido falsificadas en el documento en que los 

actores ratificaron !a demanda y dcsignaron a Albe1to Wray como su procurador comun. 

Legalmente, !a demanda no existe y asi debi6 declararse en la sentencia que caso. Uno 

de los efectos de la nulidad de ]a demanda es, naturalmente, la incongmencia de la 

sentencia. En aplicaci6n del p1incipio de eongruencia si la demanda es nula, no 

existen pretensiones y por lo tanto cualquier decision sobre pretensiones inexistentcs es 

extra pe ti ta. -------- ------- ------ ------------- ------- ----------------------------------------------- ---
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Las pretensiones de Ia demand a y el aparecimiento de nuevas pretensiones a partir del 

informe del perito Richard Cabrera: Las pretensiones que los actores incluyeron en su 

demanda estan enumeradas en el Capitulo VI del libelo. Estan vinculadas con (i) la 

eliminaci6n o remoci6n de elementos contaminantes y (ii) con la remediaci6n de los 

dafios ambientalcs en los tenninos del articulo 43 de la Ley de Gesti6n Ambiental; y, en 

ambos casos, los actores sefialaron, especificamente, en que consistian esas pretensiones. 

Sin embargo, la sentencia de primera instancia, ratificada por ]a de segunda, condena a 

Chevron a inderm1izar por dafios no demandados que recien aparecen en el fraudulcnto 

infonne pericial de Richard Cabrera, presentado varios afios dcspues de la demanda y 

su con tes taci6n. -----------------------------------------------------------------------------------------

La utilizaci6n del concepto "holistico" del daiJo ambiental para englobar las nuevas 

pretensiones: Para admitir pretensiones no planteadas en la demanda la sentencia de 

primera instancia, ratificada por lade segunda, adopt6 una definicion ilimitada del "dalio 

a mb ien tal". ---------------------------------------------------------------------------------------

Condenas a reparaciones no pretendidas en Ia demanda: i . Condena a una 

indemnizaci6n par dai'ios punitivos y, alternativamente a pedir disculpas publicas: "A 

pesar de no ser solicitado de modo expreso", como lo reconoci6 expresamente ]a 

sentencia de primera instancia, esta rmpuso a Chevron una ''penalidad punitiva" 

equivalente al l 00% adicional al monto total de las reparaciones ordenadas (USD 8,62 mil 

millones), concediendo a Chevron la posibilidad de librarse de esta sanci6n si ofi:ece una 

disculpa publica a los supuestos afectados, lo cual tam poco fue solicitado. La sentencia de 

apelac i 6n confinn6 l a co nd en a. ------------------------------------------------------------------------

La concesi6n de dafios punitivos que no fueron solicitados viola los principios dispositivo 

y de congmencia reconocidos en el articulo 168.6 de !a Constituci6n de !a Republica, 

los mticulos 19 y 140 del C6digo Organico de la Funci6n Judicial y el articulo 273 del 
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C6d igo de Proced imi en to Civil. -----------------------------------------------------------------------

Condena par excesivas muertes par cancer y supuesta configuracir)n de w1 

problema de salud ptlblica: La sentencia de apelaci6n ratifica la condena a Chevron al 

pago de USD 800.000.000,00 (OCHOCIENTOS MILLONES DE DOLARES) para la 

provision de fondos para un plan de salud publica que dcbcn\ nccesariamentc incluir 

tratamien!o para las personas que padezcan de cancer que pueda ser atribuido ala operaci6n 

de TexPet en cl area de la concesi6n. ------------------------------------------------------------------

El Tribunal Ad quem confinna Ia decision del Juez a quo que, basado en en!revistas 

y encuestas sin ningun valor procesal, concluy6 que, en el area de Ia concesi6n, habria 

un numero excesivo de mue11es a causa por cancer. -----------------------------------------------

Condena para e/ estab!ecimiento de un nuevo sistema de agua potable: A pesar de que 

los acto res no solicitaron Ia constmcci6n de un nuevo sistema de agua potable, Ia sentencia 

de plimera instancia, ratificada par Ia de segunda, conden6 a! pago de USD 

150.000.000,00 (CIENTO CINCUENTA MILLONES DE DOLARES) como una 

supuesta medida supletoria a la limpieza medioambiental de Ia tie1n y el agua subteJTanea. 

La sentencia de primera instancia, ratif1cada par Ia de segunda, incUJTe en el vicio de 

extra petita puesto que cl establecimiento de un sistema de agua potable, cuya provision 

e instalaci6n es una responsabilidad estatal, no estuvo incluida dentro de las 

pretensiones expresas de los acto res.-----------------------------------------------------------------

Con dena alfinanciamiento de un programa de reconstrucci6n comunitaria y reafirmacion 

etnica: De Ia sola lectura de Ia demanda aparece que los actores nunca solicitaron que se 

condene a Chevron a financiar programas comunitmios o de reafinnaci6n etnica. Lo que 

solicitaron en el numeral 1 del Acapite VI fue la eliminaci6n o remoci6n de los 

elementos contaminantes que amenazan todavia al ambiente y a la salud de los 

habitantes; y en el numeral 2 la reparaci6n de dai\os ambientales que se concretaron en 
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cuatro categorias: a) Ia ejecuci6n de trabajos en las piscinas abie1ias; b) el disefio y 

ejecuci6n de un plan de recuperaci6n de Ia flora y fauna; e) e! disefio y ejecuci6n de un 

plan para la regeneraci6n de la vida acuatica; y d) e! disefio y ejecuci6n de un plan de 

mejora y monitoreo de Ia salud de los habitantes. --------------------------------------------------

La di.sposici6n de constituir un jideicomiso para que reciba los valores a los que se 

con dow a Chevron y se encargue de Ia reparaci6n: La sentencia de prim era instancia, 

ratificada por la de segunda, no es congmente con Ia demanda, ya que los actores no 

solieitaron Ia constituci6n de un fideicomiso de reparaci6n como mecamsmo de 

ej ecuci6n de I a cond en a.--------------------------------------------------------------------------------

3.5. De acuerdo ala causal quinta del miicu!o 3 de Ia Ley de Casaci6n Ia casacionista a!ega: 

La sentencia de segunda instancia no es motivada cuando se refzere a las alegaciones de 

mi representada respecto a Ia falsedad de firmas, a Ia fa1ta de concurrencia de los 

demandantes que no saben leery escribir a reconocer su hue!la y a Ia fa ita de poder 

del procurador colmAn de los demandantes, limitcmdose a realizar meras referencias 

alfalfa anterior: Esta resoluci6n es ilegal por incumplir el requisito fonnal previsto en 

el miiculo 276 del C6digo de Procedimiento Civil, en Iugar de motivar y fundamentar Ia 

sentencia, confom1e lo establece Ia nonna anterionnente citada, Ia sentencia de segunda 

instancia pretende hacer suya Ia motivaci6n de Ia sentencia de primera instancia en 

relaci6n a estos temas, desatendiendo asi la prohibici6n de no hacer mera referencia al 

fallo del inferior. Si la sentencia hubiera analizado Ia evidencia que demuestra que las 

finnas de Ia demanda son falsas, hubiera llegado necesariamente a Ia conclusion de que 

no existe demanda y, como tal, el proceso es nulo. Tambien hubiera concluido que Ia 

procuraci6n otorgada a! supuesto procurador comun, era fa!sa. Y tambien hubiera 

concluido que el procurador comun present6 Ia demanda y actu6 sin poder suficiente, lo 

que tambien hubiere detenninado que se scntencic declarando Ia nulidad del proceso.-----
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AI haber incumplido la sentencia de segunda instancia cl deber fonnal previsto en el 

articulo 276 del C6digo de Proccdimiento Civil, asi como al no haber motivado 

adecuadamente la decision puesta en ella sabre la validcz del proceso, esta es nula. ----

La sentencia es incompleta a/ desechar Ia excepci6n de extinci6n de obligaciones y 

cosa juzgada p/anteada por Chevron a consecuencia de los Acuerdos Transaccionales 

celebrados con el Estado y los Gobiernos Seccionales del Area de Ia Concesi6n: 

Como se analiz6 en los cargos puestos a ]a scntencia por la causal primera, en cl 

presente caso, se cumplen los tres requisitos para la aplicaci6n de ]a doctrina de la cosa 

juzgada planteada por Chevron como eonsecuencia de los Acuerdos Transaccionales 

celebrados con el Estado y los Gobiemos Seccionales del Area de la Concesi6n: (i) 

Es cl m1smo objeto, porque tanto la demanda como los Acuerdos Transaccionales se 

tratan de la remediaci6n de los presuntos efectos ambientales por las actividades 

petroleras del Consorcio Petroecuador- TexPet. (ii) Son las mismas pm1es, porque tanto 

la demanda como los Acuerdos Transaccionales el titular del interes protegido es la 

comunidad, que fue representada en los Acuerdos Transaccionales por el Estado del 

Ecuador y por los Gobiemos Seccionales. (iii) Finalmente, y de suma impm1ancia, es 

la misma causa petendi, porque tanto la demanda como los referidos acuerdos se 

fundan en los mismos hechos y en el mismo derecho a vivir en un media ambiente 

sano y libre de contaminaci6n - este derecho es un derecho difuso y, por ser este el 

caso, la soluci6n de un coni1icto sea mediante sentencia o transacci6n, produce efecto 

erga homnes. La sentencia de segunda instancia en su Considerando Quinto reconoce 

que los actores pretenden reivindicar derechos difusos. La sentencia de segunda 

instancia (al igual que la de plimera instancia) no s6lo que reconoce la existencia de los 

Acuerdos Transaccionales mencionados, sino que en su pagina 10 acepta que las 

transaeeiones son validas y efectivas. Sin embargo, y como la pmie transcrita lo hace 

claro, la sentencia es incompleta al no analizar los efeetos de la cos a juzgada en raz6n 

de los mencionados Acuerdos Transaccionales. --------------------------------------------------
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Un segundo cargo contra ]a scntencia se bas a en la falta de motivaci6n en la sentencia 

al desechar e] efccto erga amnes de los Acuerdos Transaccionales porque estos 

Acuerdos no scrian "aetas de gabierna ". ------------------------------------------------------------

La sentencia recoge y hace suyo este argumento expuesto en la sentencia de primera 

instancia, pcro no scfiala el principia juridico ni la nonna legal que lc pennite llegar a la 

conclusion de que el citado contrato "de 1995" no es un acto de Gobiemo. Hay indebida 

motiv ac i6n de 1 a sen tencia. -----------------------------------------------------------------------------

Hay ademas una nueva falta de motivaci6n, porque ante el argumento de Chevron 

constante en la apelaci6n de que los acuerdos transaccionalcs se referian a dcrechos 

difusos y colectivos, Ia scntencia de scgunda instancia no analiza el punto en fonna 

alguna. La mera consideraci6n sobre si son actos de gobiemo, no es relevantc para este 

prop6sito. De haber analizado Ia naturaleza de los derechos reivindicados en los 

Acuerdos Transaccionales, se habria llegado a la conclusion de que los efectos de ]a cosa 

juzgada son siempre erga anmes, e impidcn que otras personas puedan iniciar otro juicio 

en dcfensa de los mismos derechos colectivos. Aca cJ vicio es de ausencia de motivaci6n. 

La sentencia cm-ece de una adecuada mativaci6n a/ dec/m-ar que tiene jurisdicci6n 

sabre Chevron: En los Considerandos Segundo y Quinto, la scntencia rechaza la excepci6n 

de jurisdicci6n planteada por Chevron sefialando, en primer Iugar, que es una 

equivocaci6n sostener que Ia jurisdicci6n estalia limitada por las nonnas ptimero 

calificadas de sustantivas yen ]a aclaraci6n de adjetivas, constantes en los mticulos 13 y 

15 del C6digo Civil, pues afinna que cxisten otras nonnas constitucionales y legales 

que otorgarian a los jueces ecuatorianos esa potestad jurisdiccional. La sentencia de 

segunda instancia es incompleta en su motivaci6n a! no explicar por que no aplican los 

mticulos 13 y 15 del C6digo Civil a este caso, que son absolutamente claros y 

pe1tinentes a la causa, y de ninguna manera son contradictorios con el mandata general 

del at1iculo primcro del C6digo de Procedimiento Civil, que contiene el concepto de 

43 

DEFENDANTS' EXHIBIT DX  8095 
Page 266 of 445



.luicio No. 174-2012 

j mi sd iccion. ---------------------------------------------------------------------------------------------

Por otro !ado, Ia sentencia sefiala que Chevron acepto ser juzgada por las Co1tcs 

Ecuatorianas al habcr comparee ida al juicio y haberse defendido. Esta razon es inexistente 

en el derecho positivo ecuatoriano para justificar Ia aplicacion de Ia jurisdiccion y 

competcncia a Chevron. La conclusion que se deriva, es que Ia sentcncia carece de 

motivacion. Ademas, !a sentencia no podia ignorar que desde un principia Chevron opuso 

expresamente como su excepcion principal (de confonnidad con los aiticulos 99 y 100 

del Codigo de Procedimiento Civil) Ia falta de jurisdiccion de los jueces y tiibunales 

de Ecuador para conocer de esta demand a. -----------------------------------------------------------

En relacion a Ia supuesta fusion que la sentencia de set,>unda instancia utiliza para llegar a 

Ia conclusion que Chevron es Texaco, Inc., existe una contradiccion en el razonamiento 

de Ia sentencia Ad quem. cuando se manifiesta que hubo fusion pero que Texaco Inc. 

sigue tcniendo una existencia j uridica in depend iente. --------------------------------------------

La sentencia de segunda instancia es contradictoria al analizar Ia irretroactividad de 

Ia ley y el caracter adjetivo de Ia Ley de Gesti6n Ambiental: La sentencia real y 

efectivamente aplico de modo retroactivo las nonnas sustantivas de Ia Ley de Gestion 

Ambiental. De haberse aplicado conectamente el derecho positivo vigente, Ia sentencia 

hubiere anibado a Ia conclusion de que no podia aplicarse a este caso a !a Ley de Gestion 

Ambiental, y, por tanto, no podia condenarse a Chevron en aplicacion de esa Ley. La 

demand a es impro ceden te. -----------------------------------------------------------------------------

Falta de motivaci6n en Ia aplicaci6n de Ia doctrina de responsabi!idad objetiva: La 

sentencia de segunda instancia aplica el regimen de responsabilidad objetiva para 

condenar a Chevron. La antes indicada conclusion a Ia que llega Ia sentencia de segunda 

instancia, seglin Ia que este caso esta sometido a un regimen de responsabilidad 

objetiva, no esta debidamente motivada. De confonnidad con cl aiticulo 276 del C6digo 

de Procedimiento Civil, Ia mera referencia al analisis del juez de piimera instancia en 
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su fallo no constituye motivacion suficiente, y obliga a la cm1c de casacion a casar la 

scntencia. -------------------------------------------------------------------------------------------------

Adicionalmente, el ana!isis del regimen de responsabilidad efectuado en la sentencia 

de primera instancia que esta Sala aplica sin motivacion, fue contradictmio pues 

supeqmso el regimen de responsabilidad objetiva, el de inversion de la carga de la pmeba 

y el de responsabilidad aquiliana. ---------------------------------------------------------------------

Omision en Ia sentencia de motivar adecuadamente Ia relacion de causalidad entre 

los hechos y el daPio.- Omision de analizar Ia operacion de Petroecuador en el area de 

Ia concesi6n durante los ultimos 20 aiJos: La sentencia no motiva adecuadamente acerca 

de como establecc la relacion de causalidad sin considerar el hecho de que Petroecuador 

la empresa que opero durante los ultimos 20 aiios el area de la concesion. -------------------

La auscncia de ana!isis de estos hechos fundamentales del proceso ha provocado que en 

la sentencia se llegue a conclusiones equivocadas. De haberse atendido la inlegridad de 

los hechos del proceso, y en especial los referidos anterimmente, la sentencia debia haber 

sido expedida para rechazar la demanda al pretenderse imputar a Chevron las acciones u 

omisiones de Petroecuador al no distinguir estas de las allibuidas a TexPet. Esta ausencia 

en el analisis que debia hacerse en la sentencia, que equivale a ausencia de una debida 

motivacion, provoca la nulidad de la misma, lo cual pido declarar. -------------------------------

La sentencia incurre en contradicciones cuando dice que no aplica determinadas pruebas 

sin embargo de lo cual .fimda en elias su sentencia: La sentencia de segunda instancia 

adolece de falta de motivacion cuando deja de senalar la fon11a en la cual se calculan los 

mantas de cada item que la sentencia condena a pagar a Chevron se trata de una 

actividad arbilrmia, carente de explicacion logica, que hace imposible, par lo mismo, la 

defensa. ---------------------------------------------------------------------------------------------------

En razon de que la sentencia de segunda instancia confirmo en lo relativo a la valoraci6n 
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de los dai\os Ia sentcncia de primera instancia, existe nna cvidente contradicci6n respecto a 

Ia aplicaci6n o no de los "criterios de valoraci6n dineraria ", apo1iados en los supuestos 

infmmes en Derccho, para Ia detenninaci6n delmonto de los dai\os. ----------------------------

Sc concluye que, si, finalmente, lo que dice la Cmte de Apelaci6n, fuere cie1to; esto es, 

que no aplic6 los clitelios de valoraci6n apmtados en los informes en derecho, los 

montos resueltos en Ia sentencia de segunda instancia no tendlian ningun antecedente en 

el proceso, con lo cual careceria de toda motivaci6n, como de hecho cm·ece. ------------------

Si ]a afinnaci6n deJa Sala fucra cOJTecta, Ja sentencia seria arbitraria al haber condenado a 

pagar val ores no fundamentados en prueba alguna. En consccuencia, de cualquier manera 

la sentencia debe ser casada. ---------------------------------------------------------------------------

La sentencia es arbitraria cuando ratifica Ia fimdamentaci6n de Ia sentencia de instancia 

en pruebas que no fueron pedidas, practicadasy ordenadas conforme a Ia ley.---------------

La sentencia de segunda instancia se bas6 en infmmaci6n que no constituye prueba 

valida, como encuestas efcctuadas por los propios actores o sus asesores; cntrevistas a 

los propios interesados; repmtes tecnicos de personas que no fueron nombrados como 

p eli tos, entre o tros. --------------------------------------------------------------------------------------

De habcrse considerado las pruebas debidamente actuadas, y rechazado las que no Jo son, 

se hubiere llegado a la conclusion que la demanda era improcedente, pues ninguna de las 

alegaciones de los acto res en su demand a hablian quedado demostradas.------------------------

Fa ita de motivaci6n en Ia condena a daiios punitivos: La sentencia de segunda instancia 

prctcnde disimular cl fi·aude procesal cometido por los actores achacando a Chevron una 

supuesta mala fe procesal c imponiendole de man era ilegal y arbitra1ia Ia o bligaci6n de 

p agar d ai\ os puniti vo s. ----------------------------------------------------------------------------------

El mticulo 276 del C6digo de Procedimicnto Civil detennina que Ja sola rcferencia que Ja 
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sentencia de segunda instancia haga a lade primera, no constituye motivaci6n suficientc. 

Es arbitrario y carente de motivaci6n que la sentencia de primera instancia, ratificada por 

la de segunda instancia, fundamente su decision de otorgar dafios punitivos, en principios 

universales de derecho y en la sana clitica, pero no sefiala cuales son esos pnnc1p10s 

universales del derecho, incumpliendo asi la rcgla del a11iculo 274 del C6digo de 

Pro cedimicn to Civil. -----------------------------------------------------------------------------------

Tampoco ticne fundamento legal la condici6n alternativa impuesta en la sentencia, por la 

que si la compafiia ofi·ece disculpas publicas sc Iibera del pago de los dafios punitivos. La 

sentencia no cit a ninguna nonna juridica que respalde la sanci6n o la condici6n. --------------

De haberse motivado adecuadamente la scntencia, se habria llcgado a la conclusion que al 

no existir en la legislaci6n de Ecuador la infi·acci6n denominada dafios punitivos, se hace 

imposible su aplicaci6n a este caso. -----------------------------------------------------------------

De las contradicciones en que incurre Ia aclaraci6n y amp!iaci6n de Ia sentencia: 

De conformidad con el articulo 281 del C6digo de Procedimiento Civil, el juez que 

dicta scntencia no puede revocarla ni altcrar su sentido en ningl!n caso. -------------------

La transgresi6n de esta norma legal obliga a la Sala de Casaci6n a casar la sentencia 

en aplicaci6n de la causal quinta de la Ley de Casaci6n. La sentcncia y el auto de 

aclaraci6n y ampliaci6n constituyen una unidad por lo que, al refonnar la sentencia via 

aclaraci6n y ampliaci6n, la sentencia misma se vuelve contradictoria c incompatible.-----

La Sala ha alterado el sentido de la sentencia mediante el auto de aclaraci6n y 

ampliaci6n dictado. De manera pm1icular la Sala alter6 el sentido de la sentcncia al 

cambiar de criteria en relaci6n a su competencia para conocer el fl'aude proccsal 

denunci ado por Chevron. -------------------------------------- ------------------------------------

47 

DEFENDANTS' EXHIBIT DX  8095 
Page 270 of 445



Juicio No. 174-2012 

Contradicci6n entre Ia sentencia y e/ auto de ac/araci6n y ampliaci6n de Ia sentencia 

acerca de jimtde procesa 1: La Cm1e de Sucumbios por un !ado dice que no es 

competente para resolver sabre el cargo de fraude, mientras que por otro se atreve a 

valorar las piUebas de tal cargo. Se trata de una resoluci6n contradictoria que alenta contra 

el mandata del at1iculo 281 del C6digo de Procedimiento Civil, que manda a que la 

sentencia sea inmutable: Esta no puede ser alterada en su sentido. La contradicci6n de la 

sentencia es un vicio grave de la misma, que detetmina su nulidad. --------------------------

El auto de ampliaci6n y aclaraci6n no resuelve motivadamente las impugnaciones 

de Chevron a Ia competencia de los miembros de Ia Sa/a Unica de Ia Corte Provincial 

de Justicia de Sucumbfos: Chevron aleg6 en segunda instancia la falta de competencia 

de los conjueces que integraron la Sala Unica de la Cot1e Provincial de Justicia de 

Sucumbios que resolvi6 esta causa, la Sala se limita a decir sabre este punta "los 

motivos procesales aparecen expuestos en autos, y ca/ificados oportunamente, as£ 

como los aetas administrativos internos del Com·ejo de Ia Judicatura de 

Sucwnbias para integrarla ... ". --------------------------------------------------------------------

La mera referencia a "motivos procesa/es expuestos en autos y calificados 

oportunamente es insuficien te ". Siendo la competencia una solenmidad sustancial, la 

Sala claramente debi6 refetirse a las itTegularidades del sot1eo, a la posesi6n de los 

conjueces antes de que se acepten las excusas de los jueces titulares, a los supuestos 

traslados y a las demas itTcgularidades dcnunciadas por Chevron. ---------------------------

El auto de ac/araci6n y ampliaci6n dictado el 13 de enero de 2012, explicitamente 

reconoce que e! juez de instancia para resolver consider6 informacion que no fi;e 

incOI]JOrada a/ expediente: Los jueces no pueden resolver los casas en base al 

conocimiento privado de los hechos que puedat1 tener. ----------------------------------------
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El contenido de las disculpas inc/uido en el auto de aclaraci6n y amp/iaci6n de Ia 

sentencia es contradictorio: La imposici6n de ofreccr disculpas a que se condena a 

Chevron, carece de motivaci6n, pues no hay nonna legal que le hubiese facultado a Ia C01te 

a cstablccer esa sanci6n altemativa. -------------------------------------------------------------------

CUARTO:- ALGUNOS ELEMENTOS DEL RECURSO DE CASACION: El recurso 

de casaci6n como media de impugnaci6n cxtraordinario es el dcrecho de objeci6n del 

justiciable sobre Ia sentencia o auto que ponga fin a los juicios de conocimiento (atticulo 2 

de Ia Ley de Casaci6n). Su prop6sito restaurar Ia ley transgredida en Ia sentencia o auto en 

garantia el debido proceso, rcsoluci6n que asumc el caracter de obligatoria en cl proceso a 

dictarse, !a que ticnc trasccndcneia no solo para las paries proecsalcs sino para !a socicdad 

toda, y por los resultados signiJlcativos para !a soluei6n de otros litigios o casos analogos a 

prcsentarsc en lo posterior. Pietro Castro sostiene que: "El recurso de casaci6n es un media de 

impugnaci6n, por regla general, de resolucioncs finales, esto es de las que deciden el fondo de los 

asuntos, dictadas en apelaci6n, y en algunos casas en unica instancia, a fin de que el Tribunal 

funcionalmente encargado de su conocimiento verifiquc un examen de la ampliaci6n del derecho 

realizada por el 6rgano a quo de la observancia de determinados requisites y p1incipios procesales, 

que por su importancia se clevan a la categorfa de causales de la easaci6n." 1 De tal manera que 

"Las partes no pueden acudir a ella a base de su simple interes, sino que tiene que contar con una 

causa legalmente detenninada, es decir, con un motivo: El motivo de casaci6n precisamente, por su 

parte, el 6rgano jurisdiecional no puede eonocer los problemas litigiosos en los mismos tenninos de 

amplitud en que lo hicieron los tiibunales de instancia, sino que encuentra limitados sus poderes a 

temas detenninados y taxativos coincidentes precisamente con las circunstancias que funcionan 

con1o tnoti vo de ca saci 6n. 2 
--------------------------------------------------------------------------------

Con Ia expedici6n de Ia Constituci6n del 2008 se instaur6 en nuestro pais un Estado 

Constitucional de derechos y justicia, marco constitucional que cambia radicalmente Ia 

1 Castro Prieto y FeJTandiz, Leonardo: Derecho Procesal Civil.~ Edit Tecnos, 4ta. Edici6n, Madrid, 1981, 
Pag. 22. 
2 Guasp Jaime, Derecho Procesal Civil, T II, Madrid~ Edici6n, 1977 
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administraci6n de justicia, ello obliga a que los jueces garanticcn en todo acto jurisdiccional 

los derechos fundamentales de los justiciables, y que, respecto del recurso extraordinario de 

casaci6n a Ia C011e Nacional de Justicia como maximo Tribunal de Justicia Ordinaria en el 

control de legalidad le cm-responde desanollar los precedentes jmispmdenciales con 

fundamento en los fallos de triple reiteraci6n, lo que de acuerdo con Ia C011e 

Constitucional: "El establecimiento de Ia casaci6n en el pais, ademas de suprimir el inoficioso 

tra bajo de realizar Ia misma labor por tercera ocasi6n, en Jo fundamental, releva a] juez de esa tarea, 

a fin de que sc dedique unicamente a revisar Ia constitucionalidad y Jegalidad de una resoluci6n, es 

decir, visualizar si el juez que realiz6 el juzgamiento vulner6 normas constitucionales y/o legales, 

en alguna de las fonnas establecidas en dicha Ley de Casaei6n ... "3 En Ia actualidad "En el 

Ecuador y en algunos pafses de America Latina se ha afincado el Neoconstitucionalismo y ha 

provocado un cambia cualitativo en el pensar y en el actuar jurfdico: se ha construido otro marco 

jurfdico-polftico dentro del cual tenemos que actuar, razonar y elaborar los juicios 16gicos y 

axiol6gicos para desanollar Ia actividad juridica, con Ia calidez humana que debe primar en las 

relaciones de este tipo. Este nuevo marco esta constituido por el denominado 

Neoconstitucionalismo Jatinoamericano. Hoy existe otra 6ptica y otra 16gica para comprender y 

aplicar el Derecho: Ia del Neoconstitucionalismo y, por tanto Ia organizaci6n del poder politico 

como Ia del poder judicial y otros poderes e instituciones estatales, deben responder a esta nueva 

realidad 114 
--------------------------------------------------------------------------------------------------

QUINTO: EXAMEN DEL CASO CONCRETO EN RELACION A LAS 

OBJECIONES PRESENT ADAS. 

5.1. PRIMERA OBJECION: La empresa demandada ha invocado Ia causal segunda del 

articulo 3 de Ia Ley de Casaci6n, en tal vit1ud, siguiendo el arden 16gico juridico del estudio 

de las causales, esta hace rclaci6n a Ia: "Aplicaci6n indebida, falta de aplicaci6n o err6nea 

intcq1rctaci6n de normas procesales cuando hayan viciado el proceso de nulidad insanable o 

provocado indefensi6n, siempre que bubieren influido en Ia decision de Ia causa y que Ia respectiva 

3 Senten cia No. 364, 17, I, 2011, p3g. 53. 
4 Cueva Luis CatTi6n, La Casaci6n en Materia Civil, 2da cdici6n, Ediciones Cueva CarriOn, Ecuador, 2011. 
Fag.32. 
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nulidad no hubiere quedado convalidada legal mente"; la que tiene lugar cuando la sentencia ha 

sido die tad a sobre un proceso viciado de nulidad insanable o que ha provocado indefensi6n, 

conocida en doclrina como de en·or "in procedendo" y que es la unica que permite analizar 

y apreciar si se ha producido alguna violacion procesal que pudicrc habcr influido en la 

decision de la causa. La nulidad es, en este hipotetico, una sancion extremadamente grave 

que la ley ha reservado para aquellos casas en que no existe posibilidad alguna de soslener 

un proccso, por faltar en 61, Ia observancia de los presupuestos necesarios para dotarlo de 

validez y eficacia; de ahi que la misma Icy, doctrina y jurispmdcncia dctcnninan que para 

acceder a la nulidad procesal se debe obscrvar cicrtos principios escnciales como 

cspccifrcidad, trasccndencia, convalidaci6n, protcccion y conservaci6n; es decir, que la 

causa de nulidad cstc manifieslamente establecida como tal en la nonna juridica y que 

dicho motivo hubiese influido o podido influir en la decision de la controversia de modo 

trasccndentc como cuando sc ha afcctado el derecho a la defensa de una de las partes. 

Acorde el principia de especificidad existe nulidad proccsal unicamcntc por las causales 

sefialadas en la ley, y que: "Scgun la doctrina, acogida par nuestra jurisprudencia, para la nulidad 

procesal deben cumplirse las siguientes exigencias: a) vicio fonnal que quite eficacia a! acto 

impugnado; b) interes juridico e inculpabilidad; c) falta de convalidaci6n, cuyos rcferentes pueden 

examinarse a !a luz de los cinco principios cardinales: de especificidad, de convalidaci6n, de 

trasccndcncia, de protecci6n y de conservaci6n ( ... ) Sin embargo, como ya anotamos para que !a 

omisi6n de esta notificaci6n sea considerada como una causa de nulidad procesal deb en certificarse 

cl cumplimiento de los principios que rigcn a las nulidades y detcrminar si proccde o no el 

declararla, para lo cual haccmos las siguientes consideraciones: a) En cuanto a la primera exigencia 

referente a la espccificidad, es decir, que la causa de nulidad esta prevista en la ley, nuestro sistema 

legal establece los motivos para declarar !a nulidad en e! articulo 355 (346) del C6digo de 

Procedimiento Civil, que concierne a !a omisi6n de solenmidades sustanciales comunes a todos los 

juicios e instancias, yen el articulo 1067 (1014) ibidem que se refiere a !a violaci6n dellramite 

conespondiente a la naturaleza del asunto o a! de !a causa que esta juzgando ... ". 5 AI respeclo, el 

articulo 346 del C6digo Procesal Civil detennina que son solenmidades sustanciales 

5 
Resoluci6n No. 472-2000,juicio No. 263-97, Cumbicus vs. Salazar, R.O. 282 de 12 de febrero de 2001. 
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comunes a todos los juicios e instancias: 1) Jmisdicci6n de qmen conoce el juicio; 2) 

Competencia del juez o tribunal, en el juicio que se ventila; 3) Legitimidad de personeria; 

4) Citaci6n de la demanda al demandado o quien legalmente le represente; 5) Concesi6n 

del tennino probatorio, cuando se hubieren alegado hechos que deben justificarse y la ley 

prescribiere dicho te1mino; 6) Notificaci6n a las pm1es del auto de prueba y la sentencia; y, 

7) Fonnarse el tribunal del numero de jueces que la ley prescribe. Sabre las solemnidades 

que alega la pmte accionada han sido omitidas en la presente causa, es necesario sei\alar 

que: "Las nulidades procesales son taxativas y de interpretacion estricta y restrictiva, y fuera de las 

solemnidad~s sustanciales, comunes a todos los juicios e instancias, determinadas expresamente en 

cl Art. 355 (346) del Codigo de Proeedimiento Civil, cuya omision de cualquiera de elias, cuando 

influye o pueda influir en !a decision de !a causa, ocasiona !a nulidad del proceso, no existen otras 

que lo invaliden, como lo ha venido sosteniendo !a jmisprudencia de !a Corte Suprema Justicia a 

pmtir de !a scntencia publicada en !a Gaceta Judicial Selie X No. 15, pag. 4139" 6
-------------------

5.2. En el caso que nos ocupa la empresa casacionista afim1a que existe: "Fa1ta de 

jurisdiccion y competeneia del Juez a quo para conocer y resolver Ia demanda planteada en 

contra de Chevron". -------------------------------------------------------------------------------------

La falta de jmisdicci6n del juez es una excepci6n que la puede proponer el demandado a fin 

de que cl juez se inhiba de conocer la causa y que, seglin el articulo 1 primer inciso del 

C6digo de Procedimiento Civil, jmisdicci6n es el poder de administrar justicia, que 

consiste en la potestad publica de juzgar y hacer ejecutar lo juzgado en una mateiia 

determinada, potestad que corresponde a los tribunales y jueces establecidos par las !eyes. 

La competencia es ellimite en concreto, dentro del cual el juez o tribunal puede conocer de 

una demanda y administrar justicia en los casas detenninados par la ley. El mticulo 1 

segundo inciso del C6digo Procesal Civil, sei\ala que la competencia es la medida dentro de 

la cual la referida potestad (la jurisdicci6n) esta distribuida entre los diversos llibunales y 

juzgados, en raz6n del teiTitorio, de la mateiia, de las personas y de los grados. Par tanto, la 

6 
Fallo de casaci6n 104-96, publicada en cl Rcgistro Oficial 72, 26-V-97. 

52 

DEFENDANTS' EXHIBIT DX  8095 
Page 275 of 445



Juicio No. 174-2012 

competcncia es la medida de la jurisdicci6n. La jurisdicci6n es una facultad como tambien 

un dcber. El juez tiene el deber de dirimir conflictos. "La jurisdicci6n como derecbo y como 

deber del Estado. Como una emanaci6n de su soberania, cl Estado ejerce Ia funci6n de administrar 

justicia, a travcs de los funcionarios del 6rgano judicial, para lograr asi que las nonnas juridicas que 

conforman su organizaci6n misma y regulan las situaciones de los asociadas, de las entidades 

publicas en que ague! se descompone y de elmismo, adquicren via y realidad para cada uno yen los 

casas concretos, gracias a lo cual es posible mantener la annonia y la paz sociales"7 
-----------------

El articulo 26 del C6digo de Procedimiento Civil establece que cl jucz dellugar donde tiene 

su domicilio cl demandado, es el competente para conocer de la causa, siendo esta la regla 

general en el Dcrecho comparado, fue rechazada fue rechazada por la empresa demandada, 

en base al.forum non conveniens, lo que quiere decir que la demandada rechaz6 su propia 

jurisdicci6n de acucrdo a su domicilio, por asi convenirle, para ser juzgada por jucces 

ecuatorianos ( Fojas 152844 -152948), no puede renegarse entonces la competencia que de 

antemano fue solicitada por la pro pia accionada. ---------------------------------------------------

Consta del proceso a fojas 152844 -152948, la traducci6n de las resoluciones dictadas en ]a 

ciudad de New York en el proceso que sigui6 Maria Aguinda Salazar y otros en contra de 

Texaco, por dafios y perjuicios por las actividades petroleras realizadas por Texaco en la 

Amazonia Ecuatoriana, demanda que sc sustenta en la Ley sabre Victimas Extranjeras de 

Aetas Ilicitos. En el antedicho proceso Texaco solicit6 que cste se continue ante las Cortes 

del Ecuador,8 por ser hechos relacionados con Ecuador, lo cual tam bien fue solicitado en cl 

caso Sequihua contra Texaco basado en el denominado ".forum non conveniens "9 Las 

reflexiones en el caso propucsto por Ignacio Sequihua en contra de Texaco en la Acci6n 

7 
Echandia Devis, £studios de Derecho Procesal, Tomo I, Editorial ABC, Bogota- Colombia, 1979, Pcl.g. 

189. 
8 Ibidem P:ig. 189. " .. . el Estado tiene el derecho de exigir el sometimiento a su jurisdicci6n y tiene el deber 
de cumplir el setvicio pUblico jurisdiccional a toda persona que lo necesite o simplemente lo desee." 
9 Vease casas de See Piper Aircraft Co. V. Reyno, 454 U.S. 235, 102 S. Ct. 252,70 L. Ed. 2d 419 (1981). 
Villar v. Crowley Maritime Corp., 990 F.2d 1489 (5th Cir. 1993); In re Air Crash Disaster Near New Orleans, 
La., 821 F.2d 1147 (5'" Cir. 1987). Pan American World Airways, Inc. v. Lopez, 490 U.S. 1032, 109 S. Ct. 
1928,104 L. Ed. 2d 400. 
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Civil No. H-93-3432, en la C01ic del Distrito Sur, se basan en que efectivamente se ha 

demostrado, que el foro mas adecuado para juzgar este caso cs en Ecuador. Es asi que 

Texaco acept6 sin Iugar a dudas ser enjuiciada ante las cortes de la Republica del 

Ecuador. 10
-------------------------------------------------------------------------------------------------

En el caso que se decide, tanto !a scntcncia de primera como la de segunda instancia se han 

pronunciado respecto a la supucsta "Fa ita de Competencia" ale gada por la empresa 

demandada, confonne consta en los Considerandos Segundo y Quinto del fallo que se 

reCU11'C. ----------------------------------------------------------------------------------------------------

La demanda ha sido prcscntada por la senora Maria Aguinda Salazar y otros ante la Corte 

Superior de Justicia de Nueva Loja, el 7 de mayo de 2003 (Fojas I a 16), de acuerdo ala 

Ley de Gesti6n Ambiental (LGA) publicada en el Rcgistro Oficial No. 245 el30 de julio de 

1999, vigcnte a la fecha de la presentaci6n de la demanda. El a1iiculo 42 de la Ley de 

Gesti6n Ambiental de 1999 establecia que toda persona, natural, juridica o gmpo humano 

podra ser aida por infi·acciones de caracter ambiental, otorgando competencia a! Presidente 

de la C01ie Supelior dellugar en que se produzca !a afcctaci6n ambiental, si la afectaci6n 

comprende varias jmisdiccioncs, Ia competencia corresponden\ a cualquier presidente de 

las cm1es supcriores. Cabe destacar que la referida nmma legal no es extraf\a en cl 

juzgamiento de daf\os ambientales, cs un instmmento y meeanismo juridico id6neo y 

apropiado para ella, en los diferentes sistemas de justicia como en !a Ley sabre las Bases 

Generales del Media Ambicnte de Chile 11 se establece que Ia competencia para el 

juzgamicnto de responsabilidad de daf\o ambicntal correspond era a! juez del Iugar en que sc 

1° C6digo Proccdimiento Civil. "A1t. 9.- La jueza, juez o tribunal que, en principia, no es naturalmente 

compctente para conoccr de un determinado asunto, pucdc llcgar a scrlo si para ella las pa1tcs convicnen 
cxpresa o tacitamcnte en proiTogarle Ia competencia territorial. Una vez que se le ha pron·ogado Ia 

competencia, la jueza, jucz o tribunal excluye a cualquier otro, y no pucdc eximirsc del conocimiento de Ia 
causa." 
11 

Articulo 60. Scni competente para conoccr de las causas que sc promuevan por infraeci6n de la presentc Icy, cl juez de 

lctras en lo civil del Iugar en que sc origine cl hecho que causa cl dail.o, o cl del domicilio del afectado a elecci6n de este 
Ultimo. Ley General del Ambicntc. Chile. 
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origine el dafio o el domicilio del afectado. Lo mismo sucede en Argentina, 12 Costa Rica, 13 

y Panama14
. Si hablamos de responsabilidad ambiental necesario es referimos a aquel 

principia de "qui en contamina paga" que proviene o tiene su origen en el Derecho 

Intemacional, en los ptincipios 22 de la Declaraci6n de Estocolmo y 13 de Ia Declaraci6n 

de Rio, este ultimo precisamentc sefiala: "Los Estados deberan desarrollar Ia legislaci6n 

nacional relativa a Ia responsabilidad y Ia indenmizaci6n respecto a las victimas de Ia 

contaminaci6n y otros danos ambientales. Los Estados deberan asimismo cooperar de manera 

expedita y mas decidida en Ia elaboraci6n de nuevas !eyes intemaeionales sobre responsabilidad e 

indemnizaci6n por los efectos adversos de los dai\os ambientales causados por actividades 

realizadas dentro de sujurisdicci6n o bajo su control, en zonas situadas fuera de sujurisdicci6n". --

De lo que queda clara la protTogaci6n de !a competencia ccuatotiana a la que se sujet6 Ia 

empresa accionada, como asi lo analiza cl Tribunal Ad quem y en su raciocinio jurldico 

invoca las nonnas de derecho aplicables al caso, los preceptos del C6digo Procesal Civil y 

C6digo Civil, la Constituci6n y C6digo Organico de la Funci6n Judicial en fmma motivada, 

de ahi que no existe violaci6n al mticulo 346.2 del C6digo de Procedimiento Civil, es decir, 

12 Alticulo 32. La compctencia judicial ambiental sera Ia que corresponda a las reglas ordinarias de Ia 

competencia. El acceso a Ia jurisdicci6n por cuestiones ambientales no admitira restriccioncs de ningUn tipo o 
especie. El juez interviniente podr3 disponer todas las mcdidas necesarias para ordenar, conducir o probar los 

hechos dafiosos en el proceso, a fin de protcger efectivamente el intcrCs general. Ley Nacional 25.675. Ley 
General del Ambientc. Argentina. 

13 A1ticulo 103. Crcaci6n del Tribunal Ambiental Administrative. Se crca un Tribunal Ambiental 

Administrative, con sede en San Jose y compctencia en todo el territorio nacional. Sera un 6rgano 

desconcentrado del Ministerio del Ambiente y Energia, con competencia exclusiva e independencia funcional 

en el descmpefio de sus atribuciones. Sus fallos agotan Ia via administrativa y sus resoluciones serc'm de 
acatamiento cstricto y obligatorio. Ley Organica del Ambiente. Costa Rica. 
14 

Articulo 125. En el Primer Circuito Judicial de Panama habra un Juez de Circuito Penal, que conoceni de 

todos los cases ambientales que instruya el Ministerio PUblico; y un Jucz de Circuito Civil, que conocer3 de la 

responsabilidad ambiental, ademas de las funciones que, para estes cargos, establece el C6digo Judicial. Ley 
General del Ambicntc. Panama. 
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l . . 1 15 1 os JUCccs ecuatonanos son os competentes para conoccr y reso ver este caso. --------------

Como queda anotado Ia jurisdicci6n y Ia competencia nacen solo de Ia Constitucic!n y Ia 

ley, par consiguiente, las eontroversias que se promuevan dentro del territmio de la 

Republica del Ecuador deben ser conocidas par jueces competentes ecuatolianos sea esto 

en contra de personas nacionalcs o extranjeras y de acuerdo a las diferentes areas de la 

competencia. ---------------------------------------------------------------------------------------------

Lo que obedece al ptincipio de la seguridad jutidica, que en el Ecuador es de rango 

constitucional y que se fundamenta en el respeto a las normas juridicas pre vias y aplicables 

par las autoridades competentes. En un Estado constitucional de derechos y justicia, las 

juezas y jueces tienen por misi6n cardinal cumplir y hacer cumplir el ordenamiento jmidico 

en todos los casas sometidos a su conocimiento y resoluci6n con sujeci6n ala Constituci6n, 

los instmmentos intcmacionales aplicables y !a ley, asi aseguran el derecho al debido 

proceso y prccautelan la segmidad jmidica de ciudadanos nacionales y extranjeros. Como 

pattc del ordenamiento legal el articulo 13 del C6digo Civil establece que la ley obliga a 

todos los habitantcs de la Republica, con inclusion de los extranjeros. Si en el desarrollo de 

la actividad y convivir humano uno de los sujetos contraviene la nonna o la rcsoluci6n 

judicial tienc que ser coercido a que la cumpla, mas aun cuando la voluntad de la 

demand ada ha sido determinante para someterse ala jurisdicci6n de los jueces ecuatorianos 

y por lo tanto de su nmmativa, confonne queda expuesto, por lo que es inadmisible el cargo 

ac usado. ---------------------------------------------------------------------------------------------------

5.3. Sobre la supuesta aceptaci6n por parte de Chevron a ser juzgada por las Cortes 

Ecuatorianas. 

La casacionista alega que segGn la sentencia de segunda instancia Chevron acept6 ser 

15 Ley de Gestion Ambicntal, 1999, inciso II, Art 42 cstablccc: "EI Prcsidente de Ia Corte Superior de! Iugar 
en que se produzca la afectaci6n am bien tal, sera el competente para conocer las acciones que se propongan a 

consecuencia de la misma. Si Ia afectaci6n comprende varias jurisdicciones, Ia competencia COITesponder::i a 

cualquiera de los presidentes de las cortes superiores de esas jurisdicciones." 
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juzgada por las cmies ecuatorianas, al haber comparccido al juicio y haberse defendido.-----

La demanda fue prcsentada por Maria Aguinda Salazar y otros, en contra de Chevron; 

empresa que ha ejercido a lo largo de este proceso su derecho a la defensa. El derecho a la 

defensa cs un derecho constitucional fundamental y puede scr ejercido de diferentes 

maneras, como cuando el demandado se opone con la negativa pura y simple de los 

fundamentos de hecho y de derecho; negando o discutiendo la pretension; proponiendo 

excepcwnes; reconviniendo, si asi lo pennite el procedimiento. Al haber comparecido 

Chevron a juicio, y contestado la demanda, lo que ha hecho es ejercer su derecho a la 

defensa, que ademas no es causa de nulidad confonne pretende la empresa recmTente; cl 

comparecer a un proccso o no, es decision de la patte demandada y la fonna como ejerza 

tambicn su defensa. La sentencia de segunda instancia en cl Considerando Quinto, 

detetmina que existe /egitimaci6n en Ia causa 16
, excepcion que es diferente a la causa de 

nulidad procesal por falta de citacion o falta de competencia, confonne hemos analizado en 

el num era! 5 .2. -------------------------------------------------------------------------------------------

La segunda objecion de la casacionista se refiere a que en la sentencia de segunda instancia, 

los jueces de la Cmte Provincial de Sucumbios han concluido que Chevron es Texaco Inc., 

en base a una fusion entre Chevron y Texaco Inc., y en raz6n del rompimiento del velo 

so ci etario. -------------------------------------------------------------------------------------------------

La sentencia de primera instancia en el Considerando Segundo en fotma motivada rcaliza 

un minucioso analisis (paginas 6 a la 35), respecto a la relacion entre Chevron - Texaco 

16 Echandia Devis, Estudios de Derecho Procesal, Tomo I, Editorial ABC, Bogota- Colombia, 1979, Pftg. 

271. "La legitimaci6n en Ja causa determina quienes estin juridicamente autorizados para obtener una 

decisiOn de fonda sabre las pretensiones formuladas en la demanda, en cada caso concreto, y quienes deben 

estar presente en el debate judicial sobre esas pretensiones, y, par lo tanto, si es no es posible pronunciar 

sentcncia de fondo en ese proceso. Dicho de otra manera, sirve para conocer si quienes aparecen como pmies 
en el proceso han actuado corTectamente en eJ y si est3n presentes todos los que deb ian actuar; porque pucde 

tratarse no de falta de legitimaci6n en quienes a bran como demandantes o demandados, sino de legitimaci6n 

incompleta en aquellos o en estes, cuande dejaron de demandar e de ser demandados otras personas que 

necesariamente son sujetos actives o pasivos del interCs en litigio (litis consorcios necesarios). En ambos 

casas Ia sentencia tiene que scr inhibitorio ... ". 
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Inc., 17 lo cual es reforzado porIa scntencia de segunda instancia18
, llegando los jueces a Ia 

convicci6n que estas empresas sc encuentran fusionadas, por lo tanto Ia responsabilidad 

actual corresponde a Chevron19
; asi lo rcconoccn incluso las Cortes Ame1icanas20

, Ia fusion 

en este caso no es discutible, es cvidente21 y publico22
• Ellcvantamiento del velo societatio, 

17 Vease p<lgina 12 de Ia sentencia dictada e1 dfa Junes 14 de febrero de 2011, par Ia Corte Provincial de 
Justicia de Sucumbfos, en este caso: " ... Todas estas declaraciones pUblicas y aetas procesales realizados par 
voceros y representantes de ambas empresas (Chevron Corp. y Texaco Inc.) Bevan a la conclusiOn inequivoca 
de que Ia combinaci6n entre sus patrimonies y personalidades cs una realidad juridica, ademis de un hecho 
pUblico y notorio ... " 
18 Vease Considerando Quinto de Ia sentencia dictada el 3 de enero del 2012 par Ia Corte Provincial de 
Justicia de Sucumbios, en este caso: " ... El propOsito, luego de este breve recuento, aparece con inequivoca 
tendencia a evadir responsabilidad mediante Ia fusiOn entre Chevron Co1v. y Texaco Inc., escondiendo tras el 
vela societario a la compaii.ia que heredO los actives, dejando atril.s las obligaciones par los daii.os de las 
operaciones conducidas par Texpet en Ia Amazonia ecuatoriana, como bien se explica y detalla en Ia 
sentencia del 14 de febrero de 2011, con Ja precisiOn de los hechos que menciona el juzgador y que en el sana 
criteria hacen incuestionables la conclusiOn de que las empresas Chevron y Texaco se fusionaron, y que el 
fen6meno jurfdico, en d mejor de los casas, se habra estado guiado de propOsito de unir esfuerzos por 
econ6mica conveniencia y no para evadir Ia acciOn de Ia justicia ... " 
19 Vtase Considerando Quinto de Ia sentencia dictada el 3 de enero del 2012 par Ia Corte Provincial de 
Justicia de Sucumbios, en cste caso: "En consecuencia, Chevron resulta obligada par los aetas de Texaco y 
sometida a nuestra jurisdicci6n ( ... ) La sentencia en ningUn momenta hace referencia alguna a jurisdicciOn 
universal ni pretende ejercerla, sino que se limita a resolver sabre asuntos sometidos a su competencia en 
razOn de ]a materia y eltcrritorio (dat1os ambientales en las provincias de Orellana y Sucumbios), atendiendo 
ademil.s los tratos series y Ia ofe1tas fonnales Chevron Texaco Cmporation en los tribunalcs norteamcricanos; 
todo ella para cumplir su funciOn de administrar justicia, en vi1tud de su jurisdicciOn establecida con forme al 
derecho pUblico ecuatoriano ... " 
10 VCase sentencia dictada el 17 de marzo de 2011 par Ia Corte de Apelaciones del Segundo Circuito de los 
Estados Unidos en que se afim1a: "Como resultado, esa promesa, junto con promesas mas generales de 
Texaco a sometcrsc a lajurisdicciOn ecuatoriana, es aplicable en contra de Chevron en esta acci6n y cualquier 
procedimicnto futuro entre las paries. 
21 VCase en http://www.texaco.com/trust-texaco/heritage flash/texaco heritage Ol.html "In a dynamic 
merger of two great oil companies with a long history of partnering. Texaco joins with Chevron to become the 
second-largets U.S. based energy corporation." 

22 
vease en http://www.chevron.com/about/history/1980/: "A Long Affiliation. After forming a COiporate 

Mergers and Acquisitions group in January 1998, Chevron began evaluating other companies that might best 
complement its own. Based on a long affiliation with Texaco dating back to the 1936 formation of a joint
venture company, Caltex, Chevron rated Texaco high as a potential merger partner. In addition to its world
class assets and strong corporate culture, Texaco had the experience of integrating Getty Oil Co.'s operations 
and people following the 1984 acquisition of Getty. In 1999, Chevron initiated a series of talks with Texaco, 
which proved unsuccessful. The following year, Chevron renewed talks with Texaco. On Oct. 16, 2000, the 
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surgi6 con el fin de conocer la verdad de una persona juridica; dcbido a la interacci6n de 

los negocios a nivel mundial, muchas cmporaciones, transnacionales, emprcsas en general, 

han crcado a su vez otras empresas, en ocasiones solo de papel, para operar en los 

diferentcs sistemas juridicos, ocasionando algunas veces fi·aude a la ley, abuso del derccho, 

practicas dcslcales, evadiendo responsabilidades, contribuyendo estas acc10nes a] 

levantamiento del velo societario, como explica Hm1ado Cables citando a Niboyet, "Ia 

figura de Ia persona juridica se rcbaja al velo que oculta a los asociadas, por razones de comodidad 

juridica "23 El levantamicnto del vela socictario no es alga nuevo, sin embargo es un tcma 

controversial, pero que ha sido aplicado en diferentes paises como Inglatcna24
, Argcntina25

, 

tvm companies announced that they had reached an agreement to merge. Nearly one year later, on Oct. 9, 
2001, the shareholders of Chevron and Texaco voted to approve the merger, and Chevron Texaco Corp. began 
doing business that same day. The company became the second largest U.S.-based energy company, with 
more than 11 billion barrels of oil and equivalent gas reserves and 2.4 million barrels per day of refining 
capacity." 
23 Hurtado Jose, La doctrina dellevantamiento del vela societario en Espai1a e HispanoamCrica, Barcelona, 

Atelier, 2008, Pag. 20. 
24 VCase Sentencia dictada en el Caso SalomOn V., versus SalomOn Cfa. Ltda., rcsuelto en 1897 porIa House 

of Lord, Londres- Inglaterra: El seli.or ArOn SalomOn era un fabricante de betas, durante mas de 30 alios, 
debido a Ja prosperidad de su ncgocio lo extendiO, creando en 1892 la empresa SalomOn & Co. Ltda., a Ia cual 
le vendiO su negocio de betas y quien tenia el mayor nllmero de acciones era Aron SalomOn, siendo manejada 
par elmismo. Debido a crisis econOmicas SalomOn intcntO retomar a Ia empresa, mediante prCstamos para lo 
cual se establecieron garantias, sin embargo Ia empresa no se pudo recuperar, provocando una venta forzada 
de actives, con lo cual se hubiera podido cancelar las garantfas; sin embargo el liquidador sc negO a cancclar 
esta acreencia par cuanto era invilida par fi·aude, primero porque Ia compaii.ia solo pertenccia en Ia rca lid ad a 
Aron SalomOn y segundo se estableci6 en Ia resoluci6n como precedente jurispmdcncial que es diferente el 

concepto de personalidad juridica con Ia de las sociedades con una responsabilidad limitada de los socios que 
componen, desde este precedente se a plica el principia que Ia personalidad jurfdica separada y distinta de las 

sociedades a menos que apareciere una raz6n suficiente para apartarse de este criteria, como por ejcmplo 
cuando el concepto de personalidad juridica es utilizado con propOsitos fraudulentos, defender delitos, es 
entonces cuando se desecha el principia de pcrsonalidad jurfdica. El juez Vaugha William estableci6 que se 
trataba de un fi·aude, lo mismo que sucedi6 ante Ia Corte de Apelaciones, considerando un abuse del derecho. 
La Casa de los Lares (Iiouse of Lords) determin6 que este case no habfa un fi·aude a Ia ley pues SalomOn 
Co.Ltd. era una persona diferente de Aron SalomOn como individuo, esto permitiO el descorTimiento del vela 
societario. 
Salgado Maria del Carmen, Excepcionalidad del levantamiento del velo societario, Universidad Andina 
SimOn Bolivar, P8.g. 40, pie de p3gina 69. "Un ejemplo del cuestionamiento realizado al case SalomOn se 
evidencia en el criteiio sostenido par Lord en Lee v Lee's Air Farming citado par ROMAN TOMASIC y 
otros, Cotporation Law in Australia, The Federation Press, Sydney, Second Edition, 2002, p. 44, cuando 
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Espani6
, Ecuador,27 Estados Unidos, en especial, en que los jucccs ticncn una amplia 

discrecionalidad para levantar el velo societatio, conocido como disregard y siendo 

sostiene que "La doctrina sentada en el caso SalomOn v SalomOn & Co (1897) AC 22, debe ser revisada muy 

cuidadosamcntc. Comtlnmente se cree que un vela ha sido colocado sabre Ia personalidad de las compafiias 
de responsabilidad limitada a travCs del cual las cortes no pueden ver. Perc ella no es cie1io. Las cortes a 
menudo descorren el vela. Ellas pueden guitar Ia mascara, lo cuallo hacen con frecuencia. Elias buscan mirar 
que es Ia que realmente hay detras." 
25 

" ... extendiCndole Ia falencia a otras sociedades delmismo grupo econOmico a Ia que aquella pertenecia (el 

Grupe "Deltec", cuya sociedad holding era "Deltec International") ( ... ) El juez considerO que a! estar 
subordinada la sociedad concursada a Ia voluntad del holding intemacional, no cabia conceder el concordato 
toda vez que se beneficiaria a empresas del grupo, peijudie<indose el arden pUblico y el derecho de los 
verdaderos acreedores de Ia sociedad en cuesti6n. En virtud de lo sei1alado, se concluy6 "que no existia 
personalidad juridica diferenciada entre todas las empresas del grupo, que respondian a una voluntad 

comlln ... "" .La aplicaciOn de Ia teorla de Ia penetraci6n de Ia persona juridica debe ser excepcional y 
limitarse en general a situaciones en que a trav6s del abuse de la forma de Ia pcrsonalidad se persiguen fines 
contraries a Ia ley en sentido amplio, fines ilicitos o para obtener resultados que se encuentran rei1idos con Ia 
justicia (Argentina CNCiv SalaK, c.123.209, del 26/3/93). (CNCiv. S. J, abril 19-1994; "Movimientos de 
Suelo S.A. c. Mementos S.A. y otron). Para rasgar el vela de Ia personeria de una sociedad existe Ia doctrina 
de Ia inteqJosiciOn fi:audulenta de Ia persona, Ja cual consta de dos elementos, el fraude como noci6n genCrica, 
y Ia interposici6n de persona, como media de consumarlo. Es decir, Ia fonnBciOn de Ia sociedad es un medio 
de intetponer un sujeto distinto ~tercero~ en una relaci6n juridica. (CN Civ. S. D, diciembre 5~1997, "G. De 
P.E., M. R. C. G., A.; G., L. E. c. G. de Ia S., A.y G de Ia S., M.T. c. G., A.M. Y otros". LL 1998-F 439). 
26 En Espaii.a una de las razones para levantar el vela societario ocurre cuando existe violaciOn a Ia buena fe, 
es decir frente a lo que se conoce en doctrina como aetas propios, que son creados como una realidad para 
luego ser negados fi·ente a terceros que actuaron en base a esa apariencia. 
27 En " ... la doctrina Ia jurisprudencia y Ia legislaciOn extranjeras se ha ida abriendo paso la teorfa del 

"levantamiento del vela de Ia persona juridica", o del "desentendimiento de Ia personalidad juridica'', que 
"pucde constituir instrumento adecuado o incluso necesario para la obtenci6n de soluciones ajustadas a Ia 
justicia material, en cuanto fundadas en la exacta valoraciOn de los intereses que realmente se encuentran en 
juego en cad a caso; lo que significa despojBr a Ia persona juridica de su vestidura formal para comprobar quC 

es lo que bajo esa vcstidura se halla o, lo que es ]o mismo, desarrollar los razonamientos juridicos como sino 
existiese Ia persona juridica" (La Doctrina del 11Lcvantamiento del Vela" de Ia Persona Jurfdica en Ia 

Jurisprudencia, Ricardo de Angel Yaguez, 411 edici6n, Civitas, Madrid. 1997, p. 54), pero advini6ndose que el 
empleo de estes instrumentos noes abie11o ni indiscriminado, sino que lo sera "en aquellas hip6tesis en que el 

intCrprete del Dcrecho llegue a lB apreciaci6n de que la persona jurfdica se ha constituido con 3nimo de 
dcfi·audar o a la ley o a los intereses de terceros, o cuando -no como objetivo, sino como resultado- Ia 
utilizaci6n de Ia cobertura f01mal en que la personB juridica consiste conduce a los mismos efectos 

defi·audatorios'' (ibidem, p. 55). Aunque los casas mas fi:ecuentes de utilizaci6n indebida de la personalidad 
juridica se da en el campo societario, sin embargo no debe excluirse Ia posibilidad de que c1 incorrecto 
empleo de la f1gura se de respecto de las personas juridicas sin finalidad de lucro, sea porque se simula su 
constituci6n para eludir el cumplimiento de un contTato, burlar los derechos de un tercero o eludir Ia ley sea 
porque se utilice ]a cobettura formal de una entidad de esta clase con los mismos prop6sitos. Serie 17, Gaceta 
Judicial] de 08-jul-1999. 
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aceptable cuando existe identidad en los socios o directivos de sociedades, asi como cuando 

hay separaci6n de los activos, infra capitalizaci6n. La finalidad del levantamiento del velo 

societario es Ia eficacia de Ia norma y busca el cumplimiento de un deber juridico, su 

aplicaci6n es excepcional,28 como en el presente caso, por el levantamiento del velo 

societario se demostr6 Ia prcdisposici6n a eludir responsabilidad mediante Ia fusion 

Chevron Corp-Texaco Inc. La scntencia de segunda instancia justifica claramentc las 

razones por las cuales en este caso se ha procedido al levantamiento del velo societatio, 

cuando indica: " ... El proposito, ( ... ) aparece con inequivoca tcndencia a evadir responsabilidad 

mediante Ia fusion entre Chevron Cmp. y Texaco Inc., escondiendo tras el velo societario a Ia 

campania que hercdo los activos, dejando atn\s las obligaciones por los daiios de las operacioncs 

conducidas por Texpct en Ia Amazonia ecuatoriana, como bien sc explica y detalla en Ia sentencia 

del 14 de febrero de 2011, con Ia precision de los hechos que menciona el juzgador y que en el sano 

criteria hacen incuestionables la conclusiOn de que las empresas Chevron y Texaco sc fusionaron, y 

que el fenomeno juridico, en el mejor de los casas, habra cstado guiado del prop6sito de unir 

esfuerzos por economic a conveniencia y no para evadir Ia acci6n de Ia justicia. (. .. ) atendiendo 

ademas los tratos serios y Ia ofertas fonnales Chevron Texaco Cmporation en los tribunales 

nmieamericanos ( ... ) La sentencia de primera instancia si reconoce valor demostrativo de dicha 

prueba, y precisamente para evitar que se utilice como medio de defraudaci6n, es necesario aplicar 

Ia doctrina dellevantamicnto del vclo societario para lo cual no ha sido menester aplicar Ia Ley de 

Compafiias a una fusiOn realizada en el cxtranjero, como afirma la demanda, sino que, como se 

explica en Ia aclaracion de Ia sentencia recunida, y concuerda Ia Sala ( ... ) De hecho, y par Ia 

necesaria derivacion de los forzados conceptos de Ia demandada, entonces Ia Corte de Apelaciones 

de los Estados Unidos para el Segundo Distrito (New York) habria incurrido en similar 

torpeza por concluir que Chevron es sucesora de las obligaciones de Texaco, pues, mas alia de 

Ia figura societaria que sc utilice (fusion o cambio de nombre), Ia senteneia del 17 de marzo 

del 2011 (Caso 10-1020) dice que "Chevron Corporation sigue siendo responsablc de las 

28 Salgado Maria del Carmen, Excepcionalidad dellevantamiento del vela societario, Obra citada, P8.g. 69 

"En el campo del levantamiento del velo societario, Ia doctrina de los actos propios impcdid que dos 
socicdades que han venido actuando frente a! pUblico como una unidad aleguen en dctcrminada situaci6n ser 
dos entes scparados y aut6nomos, esgrimicndo la existcncia de la persona juridica. Este procedcr scria una 
muestra clara de ruptura de la buena fe en aplicaci6n de la doctrina de los actos propios" 

61 

DEFENDANTS' EXHIBIT DX  8095 
Page 284 of 445



Juicio No. 174-2012 

promesas sobre las cuales nosotros y el tribunal del disb·ito nos basamos en desestimar Ia 

acci6n de los demandantes" ... " (Lo resaltado nos cmTesponde). ----------------------------------

En esta vi11ud, no existe falta de aplicaci6n del miiculo 1577 del C6digo Civil, por cuanto 

los acto res han demand ado a quien coJTespondia legalmente contestar esta demand a, en este 

caso a Chevron, con qUJcn Texaco se fusion6, entrelazando sus capitales, incluso 

convirtiendose en una de las mayores empresas petroleras en el mundo, como asi lo 

I . 29 I' . d d reconoccn as nusmas empresas , pero que en esta 1t1s preten en esconocer, 

reconocimiento que es evidente incluso para los propios jueces amelicanos, confonne 

queda expuesto. El m1iculo 29 numeral I del C6digo de Procedimiento Civil otorga 

competencia a! juez dellugar en donde debe hacerse el pago o cumplirse !a obligaci6n. Por 

ello, no solo que de confonnidad con !a ley sino como se analiz6 !a compaf\ia recUJTente 

reconoci6 !a competencia de jueces ecuatolianos, ergo es legitima su actuaci6n, 

circunstm1cia que se analiza en el numeral 5.2. de esta resoluci6n se explica en detalle !a 

competencia de los jueces ecuatorianos, basados en !a propia voluntad de !a empresa 

demand ada a someterse a esta jurisdicci6n. ----------------------------------------------------------

El miiculo 3 del C6digo de Procedimiento Civil presc1ibe que !a jUJisdicci6n es voluntmia, 

contenciosa, ordinaria, preventiva, legal y convencional. En el presente caso, !a empresa 

demandada solicit6 ante Ia Co11e del Circuito de New York, sujetarse a !a jurisdicci6n 

ecuatoriana, seglin esa empresa, era el foro mas conveniente, ademas de confiar en el 

sistema judicial ecuatoriano, quedando entablada !a competencia. Una vez que Texaco y 

Chevron se fusionaron, se pretendi6 desconocer el sometimiento a !a justicia ecuatoriana en 

este proceso, apelando a Ia Cmie de Apclaciones de los Estados Unidos, Set,rundo Distlito 

de New York, en !a que se ratifica que: "Chevron Corporation sigue siendo rec~ponsable de 

las pro mesas sabre las cuales nosotros y el tribunal de distrito nos basamos en desestimar 

Ia acci6n de los demand antes". Es coJTecta y coherente entonces !a aplicaci6n del m1iculo 

29 numeral I del C6digo de Procedimiento Civil en annonia con !a Ley de Gesti6n 

29 V ease en http ://W\VW .chevron.com/about/history/ 
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Ambiental vigente a Ia epoca en que se present6 Ia demanda, por lo que se desechan los 

cargos acu sados. -----------------------------------------------------------------------------------------

5.4. La decision contenida en Ia sentencia recnrrida equivale a otorgar "jurisdicci6n 

universal" a los jneces ecnatorianos. 

Por Ia jurisdicci6n universal tiene competencia cualquier tribunal o cotte para juzgar por 

crimenes cometidos en el Estado que se juzga o en otros Estados, es un principio aplicado 

especialmente en el derecho penal a fin de evitar Ia impunidad en los delitos mas crueles, 

sin impot1ar Ia nacionalidad o e! Iugar donde se han cometido los delitos, este principio, por 

ejemplo ha sido aplicado en Espana, por casos de genocidio o tmturas por el Tribunal 

Intemacional de Justicia de Ia Haya en el caso de Bosnia en contra de Ia Republica de 

Yu go sl a via, por genoc id io. -----------------------------------------------------------------------------

El Considerando Quinto del fallo dictado porIa Cmte Pmvincial de Justicia de Sucumbios, 

expresamente indica: "La sentencia en ningun momento haec referencia alguna a jmisdicci6n 

universal ni pretende cjercerla, sino que se limita a resolverla sobre asuntos sometidos a su 

competencia en raz6n de Ia materia y el te1ritorio (danos ambientales en las provincias de Orellana 

y Sucumbios), atendicndo ademas los tratos serios y Ia oferta fonnales de Chevron Texaco ... ".-----

Como se ha explicado en e! numeral 5 .2. de esta resoluci6n, se recuerda que: 1) Maria 

Aguinda Salazar y otros presentaron una demanda ante las Cortes Americanas por dafios y 

petjuicios como consecuencia de las operaciones petroleras de Texaco en el Ecuador. 

Texaco solicit6 scr juzgada ante cmtes ecuatotianas por ser el foro mas conveniente y en 

base a !a confianza de esta empresa en Ia justicia ecuatmiana; 2) Texaco y Chevron se 

fusionaron a fin de fmtalecerse mutuamente, convittiendose actualmente en una de las 

mayores empresas petroleras de los Estados Unidos de Ametica, integrando capitales y 

recursos; 3) Matia Aguinda Salazar y otros demandaron a Chevron, en base a las 

resoluciones de las Cottes Ameticanas en relaci6n a !a jurisdicci6n ecuatmiana a !a cual se 

someti6 Texaco de confonnidad a Ia Ley vigente a !a epoca de !a demanda, es decir !a Ley 

de Gesti6n Ambiental; 4) La Co tie de Apelaciones de los Estados Unidos, Segundo Disttito 
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de New York, rcfcrente a este proceso sc ha pronunciado de Ia siguiente manera: "Chevron 

Corporation sigue siendo responsab!c de las promesas sabre las cuales nosotros y el tlibunal de 

distrito nos basamos en desestimar la acci6n de los demandantcs". (La accion a Ia que se refiere 

es Ia de Maria Aguinda y otros en contra de Texaco). El articulo 13 del Codigo Civil 

establece que Ia ley obliga a todos los habitantcs del Ecuador con inclusion de los 

extranjeros; !a casacionista exterioriza "que Ia ley ecuatoriana obliga a los extranjeros en 

tanto habiten.30
" lo cual resulta inverosimil para este Tribunal, pues si nos apegamos a Ia 

interpretacion realizada, si un extranjero comete un delito, como un asesinato, este 

extranjero por no morar en Ia Republica del Ecuador no podria ser juzgado, pues, si es 

juzgado se estaria aplicando, segl!n Ia casacionistajurisdiccion universal.---------------------

Lo mismo sucede en Ia interpretacion que realiza Ia casacionista del articulo 15 del Cc\digo 

Civil que detennina que los bienes situados en e] Ecuador estan sujctos a las ]eyes 

ecuatorianas aunquc sus duei\os sean extranjeros; lo que a su vez no limita a! duei\o para 

celebrar contratos validos en el extranjero, por ejemplo tal seria el caso de celcbrar una 

promesa de compraventa de un bien inmueble. Lo contrario seria si en un contrato de 

compraventa de un bien inmueble se establecc que no se realizara, este contrato, mediante 

escritura publica, lo que seria invalido, y es a lo que sc reficre el articulo 15 del Codigo 

Civil. La emprcsa demand ada dice que los jueces ecuatorianos carecen de jurisdiccic\n para 

juzgar a una cmpresa extranjera, Uurisdicci6n a Ia que se sometio voluntariamcnte) por los 

supucstos dai\os que sc han producido en el oriente ecuatoriano, invocacion que deviene en 

improcedente, eonfonne lo expuesto, por lo tanto, no existe vulncracion de los articulos 

76.3 y 76.7 (k) de Ia Constituci6n. Confonne lo cstablece nuestra legislacion, los jueces 

ecuatorianos son los competentes, siendo nccesario anotar que Texaco-Chevron solicit6 ser 

juzgada porIa justicia ecuatmiana, por cuanto esta es independiente (consta en el proceso 

un infonne respecto a Ia independencia de Ia justicia ecuatoriana y declaraciones 

juramentadas a! respecto), imparcial yes Ia competente en este proceso. En esta virtud, Ia 

Corte Provincial de Justicia de Sucumbios ha aplicado en forma corTecta los articulos 1; 10 

30 V6ase PS.g. 11 del Recurso de Casaci6n presentado par Chevron. 
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y II del C6digo de Procedimicnto Civil, por lo que se rechazan dichos cargos. ---------------

Respecto a Ia falta de aplicaci6n de los a1ticulos 166 del C6digo Organico de la Funci6n 

Judicial; 24 y 25 del C6digo de Procedimiento Civil, se indica que si bien es cierto toda 

persona tiene derecho a ser demandada ante la jueza o juez de su domicilio, como queda 

apuntado, Texaco-Chevron asumi6 un compromiso para ser demandada ante jueces 

ecuatorianos, confonne consta de autos, recordemos que en un inicio Maria Aguinda 

Salazar y otros, realizaron su reclamo en contra de Texaco ante Cmtes de los Estados 

Unidos de America (1993 ), y fue Ia ahara empresa demandada la que rechaz6 su propio 

domicilio en base al.f6rum non conveniens, es asi que al reclamar Chevron estos temas de 

competencia, la Corte de Apelaciones de los Estados Unidos de America exte1ioriz6: 

" ... Texaco acord6 "ser demandada en el Ecuador( ... ) Texaco tam bien prometi6 que, si se 

desestimasen las reclamacioncs de los demandantes por motivos f6mm non conveniens, 

cumplira los fallos que podrian realizarse a favor de los demand antes .. . "31 Y, ante el 

intcnto de declinar la competencia por pmte de Chevron de los jueces ecuatmianos, la 

mencionada Cmte sefial6: " ... junto con pro mesas mas generales de Texaco a someterse ala 

jurisdicci6n ecuatoriana, cs aplicable en contra de Chevron en esta acci6n y cualquier 

procedimiento futuro entre las p artcs ... " 32 
----------------------------------------------------------

5.5. Violaci6n de normas procesales relacionadas con Ia competeneia. 

El mticulo 162 del C6digo Organico de la Funci6n Judicial establece que si un juez no es 

competentc para conocer detenninado asunto, este juez o tribunal puede 1/egar a serlo si 

para ella las partes convienen, en el presente caso, como queda estudiado, Chevron

Texaco solicit6 ante la Cmte de Apelaciones de los Estados Unidos, Segundo Distrito de 

New York que cl conflicto entre Maria Aguinda Salazar y otros en su contra sea rcsuelta 

por jueces ccuatorianos, es decir se prmmg6 Ia competencia. Vicente Troya Cevallos cita a 

Victor Manuel Pefiahencra sabre la pronogaci6n de la competencia, sefiala que: "Es Ia 

31 V 6ase Ia sentencia de la C01ie de Apelaciones de los Estados Unidos de Am6rica de 1 7 de marzo de 2011. 
32 Ibidem 
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ampliaci6n o extension extraordinaria de la jurisdicci6n del juez, en virtud de alguna circunstancia 

accidental a que la ley da esc cfecto", continua el distinguido au tor "Penahcnera habla, pues, de 

la pr6rToga de la jurisdicci6n porque la ley se expresa asi, pero lo que propiamente se prorroga es la 

competencia. La competencia supone jurisdicci6n limitada, en raz6n de la distribuci6n de esta; la 

jurisdicci6n cs el supuesto general. Gracias a la competencia cl jucz puede conoccr, dentro de la 

6rbita senalada par la ley, de un caso concreto."33 AI haber rechazado Ia demandada a su juez 

natural se excluye a cualquier otro juez, vale deeir, es Ia propia aeeionada Ia que alter6 Ia 

competencia de su primer juez origin aria, dentro de los t6Jminos reconocidos porIa ley. El 

refelido mticulo expresamente dispone: "La pronogaci6n expresa se vcrifica cuando una 

persona que no esta, por raz6n de su domicilio, sometida a la competencia de !a jueza o del jucz, se 

somete a aquella exprcsamente, bien a! contestar a la dcmanda, bien por haberse convenido en el 

contra to . "---------------------------------------------------------------------------------------------------

Las reglas para dete1minar Ia competencia segun cl mticulo 163.2 del C6digo Organico de 

Ia Funci6n Judicial, se refieren a que una vez que se ha fijada Ia competencia esta no se 

altera por causas supe1vinientes; sin embargo, las !eyes concemientes a Ia sustanciaci6n y 

ritualidad prevalecen sabre las anteriores desde el momenta en que rig en. ---------------------

El a1ticulo 240 del C6digo Organico de Ia Funci6n Judicial sefiala las atribuciones de los 

jueces civiles. La Ley de Gesti6n Ambiental ya anotada fij6 Ia competcncia en los 

prcsidentes de las Cottes Superiores para el conocimiento de tcmas ambientales, norma 

vigente a Ia epoca de presentaci6n de Ia demanda. -------------------------------------------------

El a1ticulo 24 del C6digo de Procedimiento Civil, prescribe que toda persona tiene derecho 

a no ser demandada sino ante el juez competentc, tal como ocurri6 en esta controversia, Ia 

senora Maria Aguinda Salazar y otros presentaron su demanda en los Estados Unidos de 

N01te Ame1ica en contra de Texaco, domicilio de Ia demm1dada, quien renunci6 su propio 

fuero para ser demandada en Ecuador bajo el impelio de Ia legislaci6n ecuatoriana. Se debe 

anotar que el numeral I del articulo 71 de Ia Ley Organica de Ia Funci6n Judicial le 

33 Troya Cevallos Alfonso, Elementos de Derecho Procesal Civil, Tomo I, pcl.g. 321. 
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otorgaba atribuciones a! juez civil para resolver los asuntos controvet.iidos cuyo 

conocimiento no estc atribuido a otra autoridad.34 
--------------------------------------------------

El mticulo 59 del C(ldigo Procesal Civil seiiala que, segun Ia ley, toda controversia judicial 

que no tiene procedimiento especial se ventilan\ via ordinaria, lo que no cs el caso, pues Ia 

Ley de Gesti6n Ambiental al tiempo en que se prcsent6 Ia dcmanda, determinaba en el 

miiculo 43 ultimo inciso que: "Las demandas por daiios y perjuicios originados par una 

afectaci6n al ambientc, se tramitarim par la via verbal summia." ---------------------------------------

Como se ha exprcsado, Ia competencia ha quedado fijada por prot.Togaci6n, por lo tanto no 

existc nulidad en el proceso confmme lo previsto por los mticulos 344, 346, 352, 1014 del 

C6digo de Procedimiento Civil, en consccuencia no existe violaci6n a las relatadas nonnas, 

por lo que se desechan dichos cargos. ---------------------------------------------------------------

La casacionista no explica en el literal c) de Ia fundamentaci6n de Ia causal segunda del 

articulo 3 de Ia Ley de Casacion Ia fonna en que se ha producido esta violacion, se limita a 

indicar que existe falta de aplicacion de los miiculos 162, 163, 240.2 del Codigo Orgimico 

de Ia Funcion Judicial, y 24, 59, 344, 346.2 y 352 del C6digo de Procedimiento Civil; y que 

cxiste indebida aplicacion de los articulos 10, 11, 29.1 de Ia Constitucion de Ia Republica 

del Ecuador, entre otJ·as nmmas35
, por Jo que no ha Iugar los cargos del recmTente. ----------

lgualmente, respecto de Ia falta de aplicacion del mticulo 76 de Ia Constitucion de Ia 

Republica del Ecuador, Ia cmpresa recunente en el libelo de casaci6n no cumple con cl 

deber de detet.minar en el recurso como ha ocunido Ia falta de aplicacion de las garantias 

constitucionales ni tampoco detalla como ha ocut.Tido Ia indebida aplicaci6n de los at.ticulos 

34 Ley 37, Registro Oficial 245 de 30-jul-1999: Art. 42.- Toda persona natural, juridica o gmpo humano 
podr3 ser oida en los procesos penales, civiles o administrativos, previa fianza de calumnia, que se inicien por 
infi·acciones de car3cter ambicntal, aunque no hayan sido vulnerados sus propios derechos. El Presidcntc de la 

Co11e Superior del Iugar en que se produzca Ia afectaci6n ambiental, sera el competente para conocer las 
acciones que se propongan a consecuencia de la misma. Si Ia afcctaci6n comprende varias jurisdicciones, la 

competencia corresponden~ a cualquiera de los presidentes de las co11es superiores de esas jurisdicciones. 

35 Vease p3gina 12 del Recurso de Casaci6n presentado por Chevron. 
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I 0, II, 29 .I del C6digo de Procedimiento Civil en la sentencia dictada por la Co lie 

Provincial de Sucumbios, solo se limita a cnumerar cada una de las nonnas sin la debida 

fundamentaci6n, menos aun explica la subsunci6n del hccho a las nonnas como 

corTcsponde en csta causal. Como ha manifestado la jurispmdcncia: "AI respecto los 

recunentes no cumplen con su deber de sei\alar las nonnas adjetivas que creen inflingidas; tampoco 

detenninan c6mo Ia aplicaci6n indebida, Ia falta de aplicaci6n o Ia en6nea inteq1retaci6n que 

afinnan cometieron los juzgadores de instaneia ha viciado el proceso de nulidad insanable o ha 

provocado indefensi6n, par lo que al no haber fundamentado en debida fonna esta causal, el 

Tribunal Casaci6n no puede entrar a conocer este vicio alegado par carecer de la guia necesaria."36 

Rcsu 1 tan do in admisib les d ichos cargos. --------------------------------------------------------------

5.6. Incompeteneia del juez por indebida prorrogaci6n de Ia competencia en raz6n de 

Ia materia. 

La Ley de Gesti6n Ambiental, publicada en el Registro Oficial No. 245, de 30 de julio de 

1999, en el articulo 43, vigcnte a la epoca de presentaci6n de la demanda, establecia: 

"CAPITULO I, DE LAS A CCI ONES CIVILES, Art. 43.- Las personas naturales, juridicas o gmpos 

humanos, vinculados por un in teres comU.n y afectados directamentc por la acci6n u omisi6n dafiosa 

podnin interponer ante el Juez eompetente, aeciones por dafios y perjuicios y par el deterioro 

eausado a Ia salud o al media ambiente incluyendo Ia biodiversidad con sus elementos 

eonstitutivos." El articulo 42 de la referida norma sefialaba: "El Presidente de Ia Corte Supetior 

del Iugar en que se produzca Ia afectaci6n ambiental, sera el competente para conocer las acciones 

que se propongan a consecuencia de la misma." ---------------------------------------------------------

La Ley de Gesti6n Ambicntal cstableci6 la acci6n para obtener una reparaci6n civil, lo que 

no es raro en cste tipo de casas, pues lo mismo sucede en otros paises. " ... Por otro lado, 

como quiera que no existen previsiones especiales en cuanto a los regimenes de Ia rcsponsabilidad 

civil ambiental, se debe recurrir al C6digo Civil y a los mas viejos y conocidos principios, como 

aquellos de Ia obligaci6n de reparar el dafio causado culposamentc y de Ia acumulaci6n de Ia 

36 Tama Manuel, El Recurso de Casaci6n en Ia Jurisprudencia Nacional, Guayaquil Ecuador, 2011, pc!g. 234. 
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responsabilidad delictual o extracontractual "37 
---------------------------------------------------------

Como se analiza, el mticulo 59 del C6digo de Procedimiento Civil, preve que: "Toda 

controvcrsia judicial que, segun la ley, no tiene un procedimiento especial se vcntilani en juicio 

ordinaria." En ]a presente controversia, la Ley de Gesti6n Ambiental determin6 que el 

td.mite a sef,ruir era el verbal sumario.38 Y la autoridad competente para conocer en primera 

instancia, segun la referida ley, cs el Presidente de la Cmte Superior39 
-------------------------

Sobre la responsabilidad civil extracontractual el atticulo 2214 del C6digo Civil sefiala que 

quien ha cometido un de lito o cuasidelito o que ha inferido un dafio esta en la obligaci6n de 

indemnizarlo. "Entonecs, resulta, c1aro, como ya hemos dicho, que el objcta fundamental de la 

acei6n civil ambiental sctia, en principia (fuera del supuesta de prevenci6n), la reparaci6n civil del 

petjuicio o daiias ambientales"411 Lo que sera analizado en ]a pmte conespondicntc, asi como 

lo refercnte a la aplicaci6n del articulo 2236 del C6digo Civil41 que ha sido invocado por 

las comunidades en otros procesas, " ... en caso de dana a un bien ambiental, habrfa un intercs 

colcctivo lcsionado, que debe ser procesalmentc tutclado ... , 42 
-----------------------------------------

Se debe anotar que la aplicaci6n de los atiiculos 2214 y 2236 del C6diga Civil no es de 

aplicaci6n exclusiva de un juieia ordinmio como lo expresa la casacionista en su recurso, el 

C6digo Civil en su Libro IV cuando !rata de Las Obligaeiones en General y de los 

Cantratos a pattir del mticulo 1453 no detetmina, que respecto de diehas obligaeiones tenga 

37 Blanco -Uribe Alberto y otros, Responsabilidad por Dai'ios a/ Media Ambiente, Universidad Extemado de 

Colombia, 2000, Bogota-Colombia, Pag. 77. 
38 Articulo 43 de Ia Ley de Gesti6n Ambiental Ultimo inciso sefiala: "Las demandas par dailos y pe1juicios 

originados par una afectaci6n al ambiente, se tramitar3n par la via verbal sumaria." 
39 C6digo de Procedimiento Civil: Art. 2.- El poder de administrar justicia es independiente; no pucde 

ejcrcerse sino par las personas designadas de acucrdo con Ia ley. 
40 Blanco- Uribe Albe1to y ott·os, Responsabihdad por Dedios a! A1edio Ambiente, Universidad Externado de 

Colombia, 2000, Bogoti-Colombia, Pag. 74. 
41 Articulo 2236 del C6digo Civil: Par regia general se concede acci6n popular en todos los casas de dailo 

contingente que par imprudencia o negligencia de alguno amenace a personas indeterminadas. Pero si el dai1o 

amenazare solamente a personas determinadas, s6lo alguna de estas podd. intentar Ia acci6n. 
42 Blanco- Uribe Alberto y otros, Responsabi!idad por Dai'ios a! Media Ambiente, Universidad de Extcmado 

de Colombia, 2000, Bogota-Colombia, P3g. 68. 
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que sujetarse a Ia via ordinaria. ------------------------------------------------------------------------

La Ley de Gesti6n Ambiental abri6 el camino y abrcvi6 el procedimiento para seguir los 

procesos referentes al dafio ambiental, esta ley surge y se asienta en Ia defensa del Derecho 

Ambiental pues, "La juridicidad ha de cncontrar rcspuestas eficaces a! problema de Ia 

<contaminaci6n ambiental>, que tantos perjuicios ocasiona a Ia humanidad ".43 Rige para su 

eonocimiento, rcso!uci6n y ejeeuei6n, en tanto que el C6digo Civil dctennina las distintas 

responsabilidades en los dafios. La aplicaei6n de nonnas del C6digo Civil en mate!ia de 

dafios no es ajena a esta ley ni a los dafios ambientalcs, pues Ia una se complementa con Ia 

otra normativa, mientras que Ia Ley de Gesti6n Ambiental sefiala Ia via, el juez competente 

y Ia legitimaci6n, el C6digo Civil establece los diferentes tipos de responsabilidades en 

materia de dafios, no son nonnas excluyentes, en si, las dos nonnativas son pat1e de Ia 

legislaci6n eeuatoriana, y en estos casas los presidentes de las C01tes Superiores (hoy 

Cortes Provinciales de Justicia) se convierten en jueces de instancia en matelia ambiental 

ante Ia contaminaci6n, Ia destmcci6n y devastaci6n de Ia naturaleza. La doctrina considera 

que "el derecho a! medio ambiente es una disciplina juridica aut6noma, que forma parte del derccho 

publico y que sc ejercita y pone en practica con base en unos principios propios pcro en el respeto 

de las reglas de Ia competencia y jurisdicci6n, segun Ia calidad de los sujetos involucrados, Ia 

cuantia del proceso, Ia ubicaci6n de los bienes ambientales perjudicados y, en general, las 

circunstancias que determinen el ejercicio de las acciones judiciales."44 Es un lema nuevo que 

comienza a desanollarse en nuestro sistema juridico, en Ia doctrina y julispmdencia, 

tampoco cs extrafia Ia aplicaci6n de este tipo de normativa combinada en otras 

legislaciones. En Venezuela a! igual que en Ecuador se reconoce Ia responsabilidad civil 

cuando se produce degradaci6n en el media ambiente " ... que pod ran ser demandados ante los 

tribunales a travE:s de las "acciones que se de1ivan del derecho comlm,, incluso en caso que los 

43 Pella Cabrera Freyre Alonso R., Los Delitos contra el 111edio Ambiente, I Edici6n, Editorial Rodhas SAC 
Jr., Lima PerU. marzo 2010, P<l.g. 20. 

44 Amaya Navas Oscar Darfo, Responsabilidad por dai"ios a! .Afedio Ambiente, Institute de Estudios del 
Ministcrio Publico, 2000Universidad Externado de Colombia, 2000. Pag. 28. 
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lid - "(. 1"45 1ec 10s anosos no rev1s an caracter pena . . ---------------------------------------------------------

Bajo este escenario, los tenninos "daiios y pe1]uicios" son un generico, del cual se derivan 

las afectaciones de indole patrimonial o extra pallimonial, los que pueden nacer de !a 

responsabilidad contractual o extracontractual emanados de diferentes evcntos y que son 

los que detennina el C6digo Civil. Un "dai\o ambicntal o ecol6gico sen\ todo hecho causado por 

el hombre con o sin culpa, seg6n los casas, susceptibles de pcrjudicar o que haya efectivamente 

perjudicado tales interaccioncs"46 "En paiscs como Espana, Francia e ltalia Ia jurisprudencia ha 

llegado a crear una doctlina llamada tcoria de las molcstias de vecindad (thCorie des troubles du 

voisinage), seg6n Ia cual, desde elmomento en que se ha causado un dai\o que supera los criterios 

de Ia nonnalidad, su autor es responsablc civil mente, aun cuando no haya habido culpa lato sensu ( 

imprudencia, negligencia, incumplimicnto de nonnas) en su comportamiento. Se trata de un 

supuesto de responsabilidad civil objetiva que lfmidamente comienza a abrirse paso en nuestra 

jurisprudcncia"47 Lo que significa que incluso no es neccsario que exista una legislaci6n 

especifica para reclamar danos y perjuicios por dano ambicntal. En nuestra legislaci6n 

como queda apuntado esta prevista !a responsabilidad civil contractual o extracontraetual 

de Ia eual se derivan danos y perjuieios, sean estos patrimoniales o extra patrimoniales, no 

obstante, "Ia responsabilidad cxtracontractual, no es Ia unica alternativa para Ia protecci6n del 

derecho ambiental, desde Ia perspectiva del dcrccho civil, pucs ante esta nueva relaci6n juridica 

dcrivada del derecho ambiental, podriamos aplicar viejas y tradicionales catcgorias dogmaticas 

presentcs en nuestro sistema legal, como par ejemplo las rclaciones de vecindad, Ia teoria del Abuso 

de Dcrecho, acci6n interdicta! y fraude de Ia ley."48 
-----------------------------------------------------

De lo que se concluye, que en este caso el procedimiento estuvo regulado por !a Ley de 

Gesti6n Ambiental, asi como !a competencia del mismo y, que efectivamente en el caso 

45 Blanco-Uribe Alberto y otros, Responsabilidad par Daiios a/ Media Ambiente, Universidad Extemado de 
Colombia, 2000, Bogota-Colombia, Pag. 76. 
46 Obra citada, P<\g. 65. 
47 Obra citada, Pag. 78. 
48 Pefi.a Cabrera Freyre Alonso R., Los Delitos contra el A1edio Ambiente, I Edici6n, Editorial Rodhas SAC 
Jr., marzo 2010, Lima Pen.l. P<ig. 32. 
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concreto que nos ocupa el juez competente para conocer este tipo de proccsos es el 

Presidente de Ia Cmte Superior de Justicia de Sucumbios, en tal vittud se desechan los 

cargos acusados, de Ia prmTogaci6n de Ia competcncia en raz6n de Ia materia, conforme 

q u ed a expu esto. -------------------------------------------------------------------------------------------

5.7. La viola cion de las normas sobre indebida acnmulacion de acciones y viola cion de 

tramite han sido determinantes enla parte dispositiva del fallo. 

La acumulaci6n de acciones: "Caben en el procedimiento trcs clascs de acumulaciones: de 

acciones, de personas y de juicios. Hay la primera, cuando en la misma demanda, se deducen dos o 

mas acciones; la segunda, cuando, en elmismo juicio, son dos o mas los actores o los demandados; 

y la tercera, cuando, propuestas separadamente dos 0 mas demandas, esto es, promovidos dos 0 mas 

juicios, sc reunen los procesos, para que los puntos discutidos en todos ellos scan decididos por una 

sola sentencia." Gaceta Judicial. A11o Clll. Scric XVII. No. 10. Pagina 3039. (Quito, 5 de 

j unio de 2 002). ------------------------------------------------------------------------------------------

Respecto a las acciones individuales versus las acciones colectivas se debe anotar que, 

cuando se trata de accioncs en busca de Ia rcparaci6n delmedio ambiente, las acciones son 

de tipo colectivo, pues esta en juego Ia propia supervivencia humana. Los daiios 

ambicntales pueden producirse de tres fonnas: 1) Daiiando a uno de sus elementos, 

vinculado asi exclusivamente a una persona; 2) Afectando al medio ambiente attificial; 3) 

Dcgradando directamente elmedio ambiente natural. Cuando se lesiona almedio ambiente 

attificial o se degrada almedio ambiente natural se afecta a un colectivo. ----------------------

La protecci6n de derechos individuales se produce cuando se causa un daiio a una persona 

detenninada, las nmmas juridic as buscan en cstc caso defender intereses econ6micos o de 

otro tipo pero de caracter privado.- -------------------------------------------------------------------

La Ley de Gesti6n Ambiental tutela intereses de cankter colectivo, se trata de bienes 

jmidicos fundamentales, por clio se protege a un ccosistcma, es ante el daiio de un 

ceo sistema en que nace Ia responsabilidad civil ambiental yes a !raves de Ia ley que se han 
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creado mecanismos de reparaci6n por cuanto se esta afectando a toda una sociedad o a un 

grupo detenninado. "De hecho el problema del Media Ambiente se genera par Ia propia conducta 

humana, que se manifiesta por media de Ia depredaci6n de los recursos naturales, con el empleo de 

annamentos quimicos y nucleares, con la instalaci6n de plantas industriales, con los nuevas discfios 

inventivos de Ia ciencia y Ia tecnologia, cuyo propio afan de avance y desanollo, ha traido en 

escena nuevas riesgos para los bienes juridicos fundamentales, que taman Iugar en el terreno 

ambiental. Es decir, lo que se produce es la propia destmcci6n por parte del individuo, de las bases 

existenci ales de Ia humanida d. "49 
-------------------------------------------------------------------------

Es asi que los ciudadanos comienzan a tamar un papel activo y patiicipativo fi·ente al 

Estado, a fin de reclamar los derechos lesionados de un grupo o de Ia sociedad entera, es 

decir go zan de legitimidad. "Asi, si su finalidad es Ia protccci6n o defensa de un in teres 

colectivo, que evidentemente rebasa la esfera de intereses exclusivos de sus miembros, e incluso de 

la asociaci6n misnm, como Jo es la protecci6n del ambiente o uno de sus componentes, la 

instituci6n representativa de la comunidad habra de ver rcconocida su legitimidad procesal activa, y 

declarada su admisibilidad en juicio par el juez.( ... ) Entonces, resulta clara, como ya hemos dicho, 

que el objeto fundamental de la acci6n civil ambiental seria, en principia( ... ) la reparaci6n civil del 

perjuicio ecol6gico o daiio ambiental." 50
----------------------------------------------------------------

La Ley de Gesti6n Ambicntal, vigente a Ia epoca de Ia prescntaci6n de Ia demanda, 

concede a Ia personas naturales, (interes individual) jmidicas o gmpo humano (interes 

colectivo) para ser ofdos en proccsos de indole civil, administrativo o penal. El Prcsidentc 

de Ia Cotic Superior (en Ia actualidad de Ia Cmte Provincial de Justicia) en que sc produzca 

Ia afectaci6n ambiental sen\ el competente para conocer cstas accioncs por dafios y 

petjuicios y por el dctcrioro causado a Ia salud o almedio ambiente. La demand a por dafios 

y pe1juicios originados por una afectaci6n ambiental, se tramitara via verbal sumatia. Las 

nonnas establecidas en el C6digo Civil han sido nm·mas auxiliares en este proceso, sin que 

49 Peii.a Cabrera Freyre Alonso R., Los Delitos contra el Media Ambiente, I Edici6n, Editorial Rodhas SAC 
Jr., Lima Perit. marzo 2010, Fag. 22. 
50 Blanco-··· Uribe Albetto y otros, Responsabilidad por Daiios a! Media Arnbiente, Universidad Externado de 
Colombia, 2000, Bogoti-Co!ombia, Pag. 77. 
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esto signifique que exista acumulaci6n de acc10nes por aplicarlas, ni que tampoco al 

invocarlas se refiera a acciones de tipo individual. La demanda cs clara respecto a estc 

proceso. "Par otro Iado, como qui era que no exist en previsiones especiales en cuanto a los 

regimenes de la responsabilidad civil ambiental, se debe recurTir al C6digo Civil y a los mas viejos 

y conocidos principios, como aquellos de la obligaci6n de reparar el daiio causado 

culposan1ente ... ''51
----------------------------------------------------------------------------------------

El aiticulo 395 del C6digo de Proccdimiento Civil sefiala que el juicio ordinaria se sujetara 

a las disposiciones de la ley y se tramitan\ ante los jueces civiles, nonna que tiene relaci6n 

con el articulo 59 del referido cuetpo legal que establece, que si una controversia no ticne 

un procedimiento especial se ventilan\ en juicio ordinaria, lo que no acontecc en este caso, 

pues seg\ln la Ley de Gesti6n Ambiental, los dafios y pctjuicios derivados por afectaciones 

ambientales se tramitan\n en via verbal sumatia; por lo tanto vuelvc impmcedente la 

aplicaci6n del atticulo 395 del C6digo de Proccdimienlo Civil.---------------------------------

El atticulo 7 del C6digo Organico de la Funci6n Judicial detennina que la jurisdicci6n y la 

competencia nacen de la Constituci6n y la ley, es justamente de esta fonna, que al 

Presidente de la Cotte Provincial de Sucumbios le ha cotTespondido el conocimiento de 

esta controversia, por lo tanto ha ejercido en fonna cot-recta su competencia y de acuerdo 

con la ley, sin que exista cntonces protTogaci6n de la competencia como indica la 

casacionista al reietirse al atticulo 162 del referido cuetpo legal, respecto a Ia materia. En 

este caso el juez de lo civil de ptimera instancia, se excluia del conocimiento de este 

proceso tal como lo detennina cl atticulo 240 numeral 2 del C6digo Organico de la Funci6n 

Judicial. Al existir un procedimiento exprcsamcntc dctenninado en la ley para este tipo de 

procesos, mal se puede afinnar que cxiste violaci6n del derecho a la defcnsa consagrado en 

el atticulo 76 numeral 7 de la Constituci6n de la Republica del Ecuador, de ahi que no 

existe hasta el presente at1alisis nulidad alguna como alega la empresa demandada al 

51 Blanco- Uribe AlbeJto y oti·os, ResponsabUidad par Dafios a! Media Ambiente, Universidad Extemado de 

Colombia, 2000, Bogot\-Colombia, Pag. 77. 
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sei\alar que se han dejado de aplicar los articulos 344, 346 y 1014 del C6digo de 

Procedimiento Civil, por lo que este cargo se desestima. ------------------------------------------

Las pmtes procesalcs y en este caso Chevron ha tenido acceso a Ia justieia, es decir ha 

contado con Ia tutela efectiva de sus dereehos e intereses, sin que haya existido obstaeulo 

alguno para el ejercicio de su derecho a Ia defensa, asi tambien sc ha logrado un 

pronunciamiento judicial en escenarios de igualdad, el cual no ha sido favorable para Ia 

empresa demandada, pcro csto no significa que no exista tutela efectiva a sus derechos e 

intereses confmme lo detem1inan los mticulos 75 y 169 de Ia Constituci6n de Ia Republica, 

es decir se han aplicado rectamente estas nom1as a lo largo del proceso. Por lo que 

devienen en improcedentes los cargos acusados.----------------------------------------------------

5.8. Incompetencia del juzgado en raz6n de Ia materia, en virtud de lo que disponen 

los articulos 240 numero 2 y 162 del C6digo Organico de Ia Funci6n Judicial. 

El articulo 240 numeral 2 del C6digo Organico de !a Funci6n Judicial establece que son 

allibuciones de los jueces civiles, cl: "2. Conocer y resolver, en primera instancia, todos los 

asuntos de materia patrimonial y mercantil establecidos en las !eyes, salvo las que corresponda 

conocer privativamente a otras juezas y jueces;". El C6digo Organico de !a Funci6n Judicial 

cntr6 en vigencia el 9 de marzo de 2009. La Ley de Gesti6n Ambiental se publico en el 

Registro Oficial245 el30 de julio de 1999, en !a cual se detennin6 que cl Presidente de !a 

Cmte Superior de! Iugar en que se produzca !a afectaci6n ambiental sera el competente para 

conocer las acciones que se propongan. (Inciso segundo del articulo 42 LGE). Es decir, en 

el caso que nos compete, claramente !a ley previ6 a Ia fecha de Ia presentaci6n de !a 

demanda, que Ia competencia radic6 en Ia Presidencia de Ia Corte Superior de Ia provincia 

donde se produzca Ia afectaci6n ambiental. ----------------------------------------------------------

El articulo 7 del C6digo Civil, Titulo Preliminar sei\ala que: "20. Las !eyes concemientes a Ia 

sustanciaci6n y ritualidad de los juicios, prevalccen sabre las anteriores desde el momenta en que 

deben comenzar a regir. Pero los tcnninos que hubieren comenzado a correr, y las actuaciones y 

diligencias que ya estuvieren comenzadas, se regiran porIa ley que estuvo entonces vigente". -------
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En los numerales 5 .6. y 5. 7. sabre ]a competencia del juzgador de primera instancia y como 

bien lo explica la sentencia dictada por la Sala Unica de la Cmte Provincial de Justicia de 

Sucumbios en el Considerando Quinto: "La norma civil no llcga a! distingo entre dano civil y 

daiio ambiental, simplemcnte se rcficrc a Ia situaci6n particular de un dano contingcnte, sin limitar 

la naturaleza o esencia misma del dafio. Por estc motivo, el hccho de que no exista una menci6n 

expresa a los daiios ambicntales cuando se habla de daiio contingente en el C6digo Civil, no logra 

significar que el daiio ambiental no pueda ser un daiio contingente, ni tampoco que el legislador 

haya querido excluir Ia posibilidad de que se considere que los daiios ambicntales pueden ser dm1os 

con lin gentes ' '. ---------------------------------------------------------------------------------------------

En consccucncia, nose han dejado de aplicar los articulos 240.2 y 162 del C6digo Organico 

de la Funci6n Judicial, 76.3, 76.7 (k) de la Constituci6n de ]a Republica del Ecuador y 24 

del C6digo de Procedimiento Civil, por cuanto se ha demm1dado ante el juez competente 

seglin lo dctenninado en la ley, asi tampoco son aplicables los articulos 344, 346.2 y 352 

del C6digo de Procedimiento Civil, en tal virtud se desechan los cargos acusados.------------

5,9. Falta de competencia de los Conjueces de la Corte Provincial de Sucumbios que 

dictaron Ia sentencia que se easa. 

Nombramiento ilegal de conjueees del Tribunal Ad quem 

La empresa casacionista se refiere a que los nombramientos de los conjueces Alejandro 

Kleber Orellana Pineda, Jua11 Carlos Encarnacion Sanchez, Milton Toral Zeballos, serian 

ilegales, sin detenninar que nonnas han sido violadas que afecten a la validez del proceso 

confonne la causal denunciada, y, en cuanto a las nonnas supuestamente inaplicadas, de 

entre las que se mencionan, no se precisan cuaJes son en las que se fundamenta la casaci6n. 

Por lo tanto se desecha la alegaci6n denunciada. ---------------------------------------------------

El sorteo de los conjueces fue ilegal y extemporiineo. 

La casacionista argumenta que existe falta de aplicaci6n del atticulo 76 de la Constituci6n 

de la Republica del Ecuador (C. R. E), el cual establece el derecho al debido proceso que 
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incluye garantias basicas, entre las que consta que los procedimientos sen\n publicos. Las 

principales fonnas de publicidad en un juicio son Ia exhibici6n del expediente, Ia 

publicidad en las audiencias y los debates en las Cortes, como sefiala Couture el pueblo es 

el juez de los jucces, esto con el fin de evitar arbitrmicdades, y en cuanto a! debido proceso 

lo define como una: "Garantia constitucional consistente en asegurar a los individuos !a ncccsidad 

de scr cscuchados en el proceso en que se juzga su conducla, con razonables oporlunidades para !a 

exposici6n y pmeba de sus derechos. "52 En este caso Ia empresa demandada argumenta que el 

sorteo para Ia designaci6n de los jueccs de segunda instancia fue en sccreto y sin Ia 

publicidad que conespondc; sin embargo en cl proccso no existe constancia comprobable 

de esta afinnaci6n, por lo tanto no sc obscrvan violaciones a las garantias basicas 

constituciona!es de acuerdo a lo alegado, como se ha explicado en lineas anteriores, cste 

juicio ha sido conocido y resuelto por jueces independientes, imparciales y competentes, de 

acucrdo a Ia competencia otorgada por Conslituci6n y Ia ley. (Articulo 76.7 .k C. R. E).------

Respecto a las afim1aciones sobre Ia violaci6n a los articulos 174 y 230 de Ia Constituci6n 

de Ia Republica del Ecuador y del articulo 13 del C6digo Organico de Ia Funci6n Judicial, 

no existe una adecuada fundamentaci6n del recurso, c!aro y preciso sobrc las nonnas que 

han sido infringidas en Ia sentencia que se solicita sea casada, Ia empresa nana una seric de 

evcntos de tipo administrative en los que incluye a! Consejo de Ia Judicalura, hechos y 

actos administrativos que este Tribunal de Ia Sala no tiene competencia para conocer 

acorde lo dispuesto por los articulos 184 de Ia Constituci6n de Ia Republica y 190 del 

C6digo Organico de Ia Funci6n Judicial.-------------------------------------------------------------

El recurso de casaci6n es un recurso extraordinario en cl que sc debe demostrar como y 

cuando ocuni6 Ia infi·acci6n en Ia sentencia que se solicita sea casada y no Ia sola 

n1enci6n.---------------------------------------------------------------------------------------------------

Por otro !ado Ia rccusaci6n o Ia cxcusa de un juez tiene como fin el garantizar su 

52 Couture Eduardo J., Vocabulario Juridico, Editorial Depalma, Buenos Aires, 1978. Pc1g. 199. 
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imparcialidad fi·cntc a detenninada situaci6n, siendo Ia recusaci6n una de las facultades de 

los litigantes, impedir que detem1inado juez conozca un asunto, esta es una potcstad 

otm·gada par Ia ley que puede o no ejcrcerse. "La falta de excusa y de recusaci6n no trae 

consigo el efecto de nulidad procesal; son, como lo dice Carnelutti, de can\cter preventivo y no 

represivo ( ... ) Couture lo define asi: Facultad acordada a los litigantcs para provocar la separaci6n 

del juez o de cicrtos auxiliarcs de Ia jurisdicci6n, en el conocimiento de un asunto de su 

competencia, cuando media motivo de impedimenta o sospecha determinado en I a ley ... " 53 
---------

De lo expucsto se concluye que Ia empresa demandada tuvo Ia potcstad de recusar a los 

jueces en el proceso, si consideraba que no eran imparciales o par las razones cxpuestas en 

Ia Icy, y que debi6 ser ejercida en el momenta adccuado, siendo improcedente alegar via 

casaci6n. Par lo expucsto, no existe falta de aplicaci6n de los mticulos 879 y 880, 344.2 del 

C6digo de Procedimiento Civil ni de los articulos 13, 103.1 y 128.12 del C6digo Organico 

de Ia Funci6n Judicial, tomcmos en cuenta que: " ... apreciandose en la especie que los 

principios supremos de inviolabilidad de la defensa, de la inmediaci6n, celeridad, contradicci6n y 

publicidad, consagrados en los articulos 76, 168 y 169 de Ia Constituci6n vigente, no han sido 

inobservados; par el contrario la negaci6n de la nulidad por instancias jurisdiccionales inferiores ha 

garantizado el cumplimiento del principia de eficacia del proceso, par el cual la administraci6n de 

justicia debe antes que declarar la nulidad procesal, buscar par todos los medias constitucionales y 

legales posibles, dictar sentencias de merito 0 de fonda que pongan fin a las controvcrsias 

materialcs de los justiciablcs, restableciendo la paz social alterada por cl qucbrantamicnto de Ia 

nonna juridica, y hacienda que el proceso se constituya en verdadero instrumento al servicio de la 

justicia y no a la inversa en aquel (sic) se converiilia en un exagerado ritualismo sin contenido 

alguno ... "( R.O. No. 76-2011,01, 112011, J dana moral No. 866-2009). Sin ser necesarias otras 

considcraciones se rechazan los cargos imputados, sustcntados en esta causal. ----------------

5.10. Viola cion del tramite correspondiente a Ia causa que se estii juzgando. 

Considcra !a empresa casacionista que existe erT6nea interpretacion del 258 del C6digo de 

53 Troya Cevallos Alfonso, Elementos de Derecho Procesal Civil, Tomo I, Editorialcs Pudclcco, Quito
Ecuador, 2002, Pag. 339 
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Procedimiento Civil, falta de aplicaci6n de las garantias contenidas en el a1ticulo 76.3 de Ia 

Constituci6n de Ia Republica del Ecuador, y de los a1ticulos 7, 25, 100.1, 123.1, 128.1, 

129.2 y 130.2 del C6digo Organico de Ia Funci6n Judicial; 117, 119,345,352,836,837, y 

1014 del C6digo de Procedimiento Civile indebida aplicaci6n del aJ1iculo 434 del referido 

cuerpo l ega!. ----------------------------------------------------------------------------------------------

Apertura de un segundo termino de prueba. 

Chevron Corporation argumenta que se ha ape11Urado un segundo tem1ino de pmeba, 

cuando el juez solicit6 a las pa11es que presenten informes en derecho; existe entonces 

violaci6n del tramite y por lo tanto cl proceso debe ser declarado nulo de conf01midad con 

lo que establece el articulo 1014 del C6digo de Procedimiento Civil.---------------------------

"El proceso es un proccdimiento apuntado a! fin de cumplir Ia funcion jurisdiccional" 54 Proceso 

es el "Progreso, avance. Transcurso del tiempo. Las diferentes fases o eta pas de un acontecimiento. 

Conjunto de autos y actuaciones de una causa judicial. Litigio sometido a conocimiento y 

resolucion de un tribunal. Causa o juicio criminal. Ant. Proccdimiento. Para Calamandrei, el 

proceso es una se1ie de aetas coordinados y regulados por el Derecho Procesal, a traves de los 

cuales se verifica el ejercicio de la jurisdicci6n; lo cual no destaca el conflicto de las partes y lleva a 

Ia necesidad de definir diversos tenninos de Ia definicion. En opinion de Carnclutti constituye el 

proceso el conjunto de aetas que se realizan para Ia so!uci6n de un litigio. Por su parte Chiovenda 

opina que es el conjunto de aetas coordinados para la finalidad de Ia actuaci6n de Ia voluntad 

concrcta de Ia ley (en relaci6n con un bien que se presenta como garantizado por ella), por pa11e de 

I . d I . . d. " d. . " 55 os organos e a JUns Iccwn or mana. --------------------------------------------------------------

En la legislaci6n ecuatoriana existen varios tipos de procedimientos que el legislador ha 

establecido a fin de resolver los conflictos de acuerdo a la materia qne se trate, es asi que 

54 Estevez Lois, El conceplo de derecho procesal y su emplazamiento en e!.'>·istemajurfdico, Separata Foro 
Gallegos, 1952, Pag. 6. 
55 Cabanellas Guillermo, Diccionario Enciclop€dico de Derecho Usual, Torno VI, Editorial Heliasta, Buenos 
Aires Argentina, Pag. 437. 
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surge el proeedimiento verbal sumario: "Se lo denomina asi, por cuanto reviste caracteristicas 

de simplicidad, de agilidad, de oralidad y de rapida resoluci6n, por parte del Juez" 56
----------------

El mtieulo 83 7 del C6digo Procesal Civil estableee: "En el tiempo que corre des de Ia 

terminaci6n de la prueba hasta la expedici6n del fallo, pucdcn las partes prcscntar infonnes en 

derecho~ en de fens a de sus intereses. ' 1 
-------------------------------------------------------------------------

El Juez de ptimera instancia solicit6 a las pmtes, que presenten sus alegatos, es deeir un 

informe en "demostraci6n de las razones de una parte y para impugnar las contrarias"57 .Cuando el 

jucz concede un tcnnino para que las pmtes presenten sus alegatos, no significa que existe 

una nueva apetiura de pmeba, lo que haee el juez es aplicar Ia ley procesal tomando en 

cuenta cl objetivo del procedimiento que establece cl mticulo 29 del C6digo Organico de Ia 

Funci6n Judicial, esto es respetando el ordenamiento juddico establecido, reflexioncs estas 

que rcconf(lltan el espiritu de Ia justicia "Hay que aportar, con sensibilidad y diligencia, lo 

escaso o abundante de las verdadcs materiales anejas (sic) al crecimiento de los procesos judiciales 

-·aptos para cumplir sus cspecificas funciones- y a la intencionalidad de sus pronunciamientos. Se 

han de respetar las mctodologias concurrentes que, a la zaga de la verdad hist6rica, desbrozan los 
. 1 b' .,ss cammos que 1an a 1erto y se proponen recmTer· -----------------------------------------------------------

El otorgamiento de un tetmino para presentar alegatos de acuerdo a! mticulo 434 del 

C6digo de Procedimiento Civil, no provoca Ia nulidad del proceso, es inaceptable entonces 

Ia nulidad acusada en aplicaei6n del mticulo I 014 del C6digo de Procedimiento Civil. Era 

inadniisible, por tanto, Ia aplicaci6n de los mticulos 1014, 345 y 352 del C6digo de 

Procedimiento Civil.-------------------------------------------------------------------------------------

56 Velasco Emilio y otro, Sistema de PrGctica Procesal Civil, Los Juicios Sumarios y Verbal Sumario, Tomo 
5, Pudeleco Editores S.A., Quito-Ecuador, Pag. 22. 
57 Cabanellas Guillermo~ Diccionario Enciclopl!clico de Derecho Usual, Tomo I, Editorial Heliasta, Buenos 
Aires Argentina, Pflg. 243. 
58 Zorrilla Ruiz Manuel M. 1 La Prueba Judicial, Desc~(ios en Ia.<.,' jurisdicciones civil, penal, labored y 
contencioso administrativa. Convergencia de Ia justicia material y Ia verdad hist6rica en el resultado de Ia 

prueba civil. Tomo I, La Ley, Directores Xavier Abel Lluch y otros. P.ig. 91. 
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Por otro ]ado si la empresa casacionista, considcr6, segl!n expresa en cllibclo de casaci6n, 

que la emisi6n de la providencia de 2 de agosto de 201059
, es una anticipaci6n de criterio60

, 

cuenta con los medias de dcfcnsa para este tipo de casas, que puede y/o pudo accionar y lo 

que no es impugnable via recurso de casaci6n. Tampoco cs procedente en el caso en 

resoluci6n respccto a la argumentaci6n del atticulo 307 del C6digo de Procedimiento Civil, 

cl cual establece que los t61minos son ordinarios y extraordinalios, para diligencias que se 

realiccn fuera del Iugar del juicio 61 No existc falta de aplicaci6n del articulo 836 del 

C6digo Adjetivo Civil, este preccpto refiere a que de no existir acuerdo de las partes y si se 

hubiesen alegado hechos que deben ser justificados, el juez en la misma audiencia de 

conciliaci6n debe abrir la causa a pmcba por el tennino de seis dias, dicho tennino 

op01tunamentc fue concedido por el juez de 01igen y dentro del cual las paties procesales 

han efectuado las diligencias que obran en autos. No existe discordia de los principios de 

preclusion y legalidad alegados, siendo esta la vcrdad hist6rica procesal y por la cual el 

Tribunal de Instancia no ha inaplicado los plincipios contenidos en los atticulos 7, I 00. I, 

123.1, 128. I, 129.2, y 130.2 del C6digo Organico de la Funci6n Judicial.---------------------

La concesi6n de un tennino para presentar alegatos de nmguna forma viola garantia 

constitucional alguna, pues se ha seguido el procedimiento para este tipo de casas conf01me 

59 Vease pagina 190.494 del proceso. 
60 V Case pi! gina 24 del recurso de casaci6n. 
61 P6rez Guerrero Alfi·edo, Temas Jurfdicos, Casa de la Cultura Ecuatoriana, Quito-Ecuador, 1955. Pig. 186-
187. " ... to do t6rmino sei1alado por Ia ley o el juez, en los casas legales, es t6m1ino ordinaria; y que t6rmino 
extraordinario es solamente aqu61 concedido por el juez para diligencias que deben realizarse fuera dellugar 

del juicio", para luego el Dr. Alfredo P6rcz GuetTero, hacienda relaci6n al at1iculo 374, numeral quinto del 
C6digo de Procedimiento Civil que trata sabre las solemnidades sustanciales comunes a todos los juicios e 

instancias (actual 346), citar que "Podria decir que per analogias o por extensiOn hay que refcrir Ia disposici6n 
legal citada tambi6n a los tCnninos extraordinarios, es decir, a aquellos que no con·esponden a Ia naturaleza de 
la causa, sino que alguna vez, cuando se trata de diligencias probatorias que han de practicarse fuera dcllugar 

del juicio, lo solicita una de las partes y el juez concede un t6rmino prudcncial. Pero esto serfa desttuir el 
sistema mismo de Ia nulidad, fundada en Ia causal indicada, sistema que hemos dicho es de excepci6n y de 

limitaci6n y en el cual no caben interpretaciones extensivas. Lo que el numeral quinto expresa 
categ6ricamente se refiere a los t6rminos ordinaries, puesto que ellos, en su duraci6n y en su necesidad, son 
los presc1itos por Ia ley. No se refiere, por lo mismo, a t6rminos piUdenciales, a t6rminos de prueba 
concedidos por equidad o para mejor "proveer" ni a t6rminos extraordinarios". 
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el ordenamiento juridico vigente, otorgando a las pmtes el derecho a Ia igualdad de 

confonnidad con el attfculo 76.762 de Ia Constituci6n de Ia Republica para presentar los 

inf01mes en derecho que conespondian, Ia determinacion de un tennino para presentar 

alegatos no contraviene Ia seguridad juridica ni tampoco sen\ motivo de nulidad, sc debe 

tamar en cuenta que el proceso en primera instancia lleg6 a Ia cifi'a de doscientos dieciseis 

mil seiscientos noventa y dos (216.692) fojas, por lo que era necesaiio conceder a las pmtes 

un tennino pmdcncial para presentar los infonnes en derecho, cada causa es diferente, 

siendo nccesario se garantice el derecho a Ia defensa de las partes, con tem1inos accesibles 

para los litigantes para una adecuada defensa; diferentc seria si el juez, por ejemplo, otorga 

una cantidad menor de dias para Ia presentaci6n de alcgatos con un proceso de mas de 

doscientos dieciseis mil seiscientos noventa y dos (216 .692) foj as. El juez debe velar, 

cuidar, el COITeclo desenvolvimiento del proceso, inteligenciarse respecto al proceso, las 

pmtes se someten a un juez buscan Ia soluci6n a un conflicto, cl juez cs el vigilante de Ia 

aplicaci6n de Ia Constituci6n y por lo tanto resguarda tambien Ia aplicaci6n de las n01mas 

procedimentales, por lo que conceder un tem1ino mayor para Ia presentaci6n de inf01mes en 

derecho o alcgatos no constituye violaci6n del mticulo 82 de Ia Constituci6n de Ia 

Republica del Ecuador como tampoco del mticulo 25 del C6digo Organico de Ia Funci6n 

Judicial.----------------------------------------------------------------------------------------------------

El proceso de inspecciones judiciales fue truncado indebidamente 

El articulo 346.3 del C6digo de Procedimiento Civil establece que son solemnidades 

susta11ciales comunes a todos los juicios e instancias: Ia legitimidad de personeria. La 

legitimidad de personeria es uno de los presupuestos procesales indispensables para que Ia 

relaci6n juridica sea va!ida63
, Ia que esta vinculada a Ia "capacidad de las partes para 

62
"A1t. 76.- En todo proceso en el que se detem1inen derechos y obligaciones de cualquier arden, se asegurara 

el derecho a! debido proceso que incluir3 las siguientes garantias bcl.sicas: 7. El derecho de las personas a Ia 
defensa incluir3 las siguientes garantfas: .. " 
63 Resoluci6n No. 3-99, PrimCI·a Sala Civil y Mercantil, R.O. No. 142, 5-III-1999. "Para que nazca el proceso, 
no basta Ia presentaci6n de Ia demanda sino que esta tiene que reunir requisites esenciales sef:ialados par Ia ley 
que Ia doctrina llama presupuestos procesales, los cuales son: a) Capacidad juridica del actor o de su 
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comparecer en juicio, o mas especificamentc capacidad procesal, !egitimatio ad processum, que !es 

habilita para compareccr en el juicio par si mismas o por media de mandatario validamente 

constituido. El Art. 104 del C6digo Adjctivo Civil se!'iala dos causa!es taxativas en los que cabe Ia 

falta de personcria legitima: incapacidad y falta de poder"64 
-------------------------------------------

El atiiculo 344 del C6digo de Procedimicnto Civil cstablece que un proceso cs nulo cuando 

se ha omitido alguna de las solenmidades sustanciales detenninadas en este cuerpo legal; el 

proceso es nulo, seglin pretende la empresa casacionista par cuanto la patie actora ha 

renunciado a 64 inspecciones judiciales solicitadas de 97, en base al principia de 

comunidad de 1 a pmeb a. --------------------------------------------------------------------------------

El ptincipio de comunidad de la pmeba, se refiere a que una vez practicadas las pruebas, 

estas no petienecen a quien las ha postulado sino que CO!TCSpOnden al proceso; es decir una 

vez que han sido introducidas en el proceso de f01ma legal su fines el pro bar la cxistencia o 

no de los hechos que han sido alegados en el proceso, con independencia de a quien 

beneficie o pctjudique, la renuncia de pn\ctica probat01ia no causa la nulidad del proccso. --

El atiiculo 119 del C6digo de Procedimiento Civil, sefiala que las pmebas que han sido 

presentadas o pedidas deben\n ser notificadas ala patie contraria para que ejerza su derecho 

de contradicci6n. La empresa casacionista alega que existe falta de aplicaci6n del refcrido 

atiiculo, sin embargo no explica que pmeba se lc ha dejado de notificar, como se ha 

expresado, si se refierc a la renuncia de pmebas, esta renuncia no afecta la validez del 

representante legal o procurador judicial, segUn el caso (personeria jurfdica); b) Jutisdicci6n del Juez, esto es 
que tenga respective nombramiento y se haya posesionado del cargo; c) Competencia del Juez, en raz6n del 
tenitorio, Ia materia, las personas y el grado; y d) Deb ida demanda, que cumple con los requisites del a1ifculo 
71 del C6digo deProcedimiento Civil. ... " 

64 Resoluci6n No. 276-98, Primera Sala de lo Civil y Mercantil, R.O. No. 319, 18-V-1998; Resoluci6n No. 
142-2000, Primera Sala de lo Civil y Mercantil, R.O. No. 65,26-V-2000; Resoluci6n No. 259-96, Scgunda 
Sala de lo Civil y Mercantil, R.O. No. 35, 27-IX-1996; Reso]uci6n No. 381-99, Tercera Sala de lo Civil y 
Mercantil, R.O. No. 23,23-11-2000; Resoluci6n No. 224-98, Tcrccra Sala de lo Laboral y Social, R.O. 90, 17-
11-1998. 
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proceso, mas aun cuando las pmies tuvieron cl tcm1ino comun para solicitar se practiquen 

aqucllas pmcbas que consideraban nccesmias para el csclarccimicnto de los hcchos.---------

Es ncccsalio to mar en cuenta rcspccto a Ia renuncia de pmeba, que en reaiidad Ia prueba 

que no puede renunciarse es Ia ya diligenciada, Ia que se encuentra ya actuada o 

practicada en el proceso, es solo cuando Ia pmeba ha sido pcdida, ordenada y practicada y 

sea reflcjo efcctivo de una situaci6n probatoria que pas a a ser pmtc de !a comunidad de Ia 

pmcba, como una unidad de pmeba. La unidad de pmeba a su vcz significa que cl juez 

debe valorar en f01ma unitaria Ia pmcba, lo que quiere decir cs que se debe estimar cada 

pmeba aportada en cl proccso, pues, "a! juez le corresponde Ia tarea de gobemar Ia admisi6n y Ia 

pn\ctica de las pruebas, ademas de determinar su valor en el ambito de Ia decision final sabre los 

hechos"65
.------------------------------------------------------------------------------------------------------------

La renuncia de pmeba noes un tema extraiio66
, " ... Ia prueba, en tanto no haya sido practicada, 

pende en su realizaci6n de Ia libre iniciativa y voluntad de Ia parte (art. 282) que, si pucdc 

proponerla o no, tambien tiene a su alcance desistir de Ia ya propuesta y admitida, abortando Ia 

iniciativa puesta en marcha para su ejecuci6n. En cualquier caso, el desistimiento habra de tener 

Iugar antes de que Ia pmeba se practique ... ", por cjemplo el C6digo de Procedimiento Civil 

colombiano establece que se puede desistir de las pruebas que esten pendientes a fin de que 

el pmceso siga su causa. 67
-------------------------------------------------------------------------------

Por lo expuesto no son aplicables los mticulos 346.3 y 344 del C6digo de Procedimiento 

Civil, Ia rcnuncia de Ia pmeba no se encuentra prohibido en nucstra legislaci6n y menos 

aun existe nonna que cstablczca que Ia renuncia de Ia prueba debe rcalizarse bajo el 

procedimiento establecido para el desistimiento de un proceso, y como queda explicado en 

este numeral, cl principia de comunidad de Ia pmeba es difcrcnte a Ia renuncia de esta, Ia 

65Taruffo Michele, Teoria de Ia Prucha, Ara Editores E.I.R.L, Lima PerU 2012. P3.g. 212. 
66 Fenulndez Miguel Angel, Comentm·ios a Ia nueva Ley de E1v·uiciamiento Civil, Tomo II, coerdinados per 
Atelier, Editorial Atelier S.L, Barcelona-Espai1a, 2000, P3.g. 1783. 
67 Articulo 186 CPC incise 1 del C6digo de Procedimiente Civil celembiano. 
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cual no puede darse solo cuando ya las pmebas han sido practicadas en base al principia de 

buena fey a fin de garantizar el debido proccso confonne lo establcccn los atticulos 76. 7 y 

168.6 de la Constituci6n de la Republica del Ecuador, mas aun cuando las pmebas 

solicitadas han sido debidamente notificadas a las paltes, "Los ejes fundamentales que definen 

la posicion de las partes fiente a las pruebas y, por tanto, frente a la decision sabre los hcchos, son 

la necesidad de satisfacer la carga de la prucba, el consiguientc in teres de las partes en demostrar el 

fundamcnto de lo que han alegado, y cl derecho a !a prueba".68 --------------------------------------------

5.11. Negativa a abrir el termino para Ia prueba de error esencial. Falta de aplicaci6n 

de los articulos 117, 258, 344 y 1014 del C6digo de Proeedimiento Civil. Err6nea 

interpretacion del articulo 844 del C6digo de Procedimiento Civil. Falta de aplicaci6n 

de los articulos 76.7 (a), (c) y (h) de Ia Constituci6n. 

El atticulo 258 del C6digo de Procedimiento Civil dctetmina: "Si el dictamen pericial 

adoleciere de cn·or esencial, probado este sumariamentc, dcbcra el juez, a peticion de pa1ie o de 

oficio, ordenar que se conija por otro u otros peritos, sin petjuicio de la responsabilidad en que los 

anteriorcs hubieren incmTido par dolo o mala fe." Norma que explica !a casacionista ha sido 

dcjada de aplicar en el proceso, dcjandola en !a indefensi6n por lo tanto alega !a nulidad. ---

El proceso, como se ha explicado es aquella suma de aetas mediante cl cual se constituye y 

desatTolla una rclaci6n juridica entre las pattes y el juzgador con !a finalidad de dar 

soluci6n a un conflicto, dentro de cada una de estas etapas las partes ew!n revestidas de 

mecanismos de defensa. En cl caso que nos ocupa !a casacionista se centra en !a sentencia 

del Juez a quo, rcspecto a !a falta de aplicaci6n del articulo 258 del C6digo de 

Procedimiento Civil, tan solo mcncionando que !a sentencia de scgunda instancia ha 

ra ti fie ado !a de ptimera instancia. ----------------------------------------------------------------------

68Taruffo Michele, Teo ria de Ia Prueba, Ara Editores E.I.R.L, Lima Peru 2012. Pag. 212. 
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La casacionista no especifica exactamente en (,que momentos procesales se transgredi6 su 

derecho a ]a defensa? La casacionista afinna que los peritos llegaron a conclusiones 

arbitrarias y no utilizaron metodos fiables. Es decir, el Tlibunal de Casaci6n deberia revisar 

cada uno de los infonnes peliciales para detenninar si existe violaci6n al derecho a la 

defensa? Y a su vez revisar la pmeba, lo que no es factible por esta causal. (,Que 

providencia ha provocado la nulidad en el proceso? La indicaci6n de los escritos 

presentados por la accionada no es suficiente para llegar a detetminar la existencia o no de 

una nulidad, por lo que la alegaci6n de etmr esencial no es clara ni suficiente para declarar 

la nulidad del proceso. La casacionista reprocha la sentencia de primera instancia, la cual 

no es la que se cas a, volviendo improcedente esta alegaci6n. La casaci6n es un recurso que 

procede en contra de las sentencias de ultima instancia, recordemos que la sentencia de 

primera instancia ha sido ya discutida mediante el recurso de apclaei6n, volver a tratar 

sobre la sentencia de ptimera instancia, significatia de algun modo un doble recurso de 

apelaei6n de ]a sentencia de primera instancia, lo que no es factible en el t-ecm·so de 

casaci6n que es un recurso de naturaleza cxtraordinatia. Sin ser necesario otro analisis se 

desccha el cargo fonnulado respecto ala falta de aplicaci6n de los articulos 117, 258, 344 y 

I 014 del Cadi go de Procedimiento Civil; de Ia en·6nea intetpretaci6n del miiculo 844 cl 

C6digo de Procedimiento Civil y falta de aplicaci6n de los mticulos 76.7 (a), (c) y (h) de la 

Constituci6n. ---------------------------------------------------------------------------------------------

5.12. Falta de aplicacion de los articulos 1698 y 1699 del Codigo Civil en concordancia 

con los articulos 67 y 229 del Codigo de Procedimiento Civil y el articulo 339 del 

Codigo Penal. Falsificacion de firmas de demandantes en Ia demanda. 

"Dentro de Ia tecnica juridica, nulidad constituye tanto el cstado de un acto que se considcra no 

sucedido como el vicio que impidc a ese acto Ia producci6n de sus efectos. La nulidad puede 

resultar de Ia falta de las condiciones necesmias y relativas, sea a las cualidades personales de las 

partes, sea a Ia esencia del acto; Jo cual comprende sobre todo Ia existencia de Ia voluntad y Ia 

observancia de las formas prescritas para el acto. Puede resultar tambien de una ley. Los jueces no 
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pueden declarar otras nulidades de los aetas jmidicos que las expresamente establecidas en los 

c6di gos." 69 (lo su bray a do nos corres pon de).------------------------------------------------------------------

El a1ticulo 344 del C6digo de Procedimiento Civil establece que el proceso es nulo, en todo 

o en pa1te solamente cuando se ha omitido alguna solemnidad sustancial determinada en 

ese C6digo, es asi que el mticulo 346 del rcfcrido cuerpo legal seil.ala que son solemnidades 

sustancialcs comunes a todos los juicios: I. Jurisdicci6n de quicn conoce el juicio; 2. 

Compctencia deljucz o llibunal, en eljuicio que se ventila; 3. Legitimidad de personelia; 4. 

Citaci6n de la demanda a! demandado o a quien legalmente le represente; 5. Concesi6n del 

tbmino probatorio, cuando se hubieren alcgado hechos que deben justificarse y !a ley 

prescribiere dicho tennino; 6. NotifJCaci6n a las partes del auto de prueba y !a scntencia; y, 

7. Fonnarse el tribunal del numero de jueces que la ley presclibe. Si el juez se apa1ta de 

este conjunto de nonnas, el proceso es nulo, afectando la validez delmismo. La nulidad se 

puede producir a! momento mismo de !a demanda, como !a falta de personeria, que sin 

embargo puede scr subsanado70
, o durante el proceso como la falta de notificaci6n de la 

apel1ura de pmeba, cada causa de nulidad debe estar pre establecida en la ley (p1incipio de 

especificidadf 1 y que sean de tal trascendencia que pueda afectar el proceso y la defensa de 

las partes, violando las garantias constitucionales, hechos no acaecidos en !a presente causa. 

La empresa casacionista, sei\ala en su recurso que son falsas al menos veinte firmas de los 

acto res, por lo tanto el juez tiene la obligaci6n de declarar la nulidad. La falsificaci6n de 

jirmas o no, no es un asunto que corresponda juzgar a un juez civil, es asi que la misma 

casacionista cita el a1ticulo 339 del C6digo Penal, por concsponder a un ilicito penal, es el 

69 Cabanellas Guillermo~ Diccionario Encic!opidico de Derecho Usual~ Tomo V, Editorial Heliasta, Buenos 
Aires Argentina, Pag. 587. 
70 Art. 360.- Aun cuando se hubiere declarado ya Ia nulidad par falta de personeria, si Ia pa1te ratifica o 
aprueba, el proceso ser3. v31ido; y aUn los jueces superiores, revocando la declaraci6n de nulidad, dcvolvenl.n 
la causa al inferior, para que falle sabre lo principal. (C6digo de Procedimiento Civil). 
71 No hay nulidad sin ley especifica que asi lo establezca. 

87 

DEFENDANTS' EXHIBIT DX  8095 
Page 310 of 445



Juicio No. 174-2012 

juez de lo penal o tribunal pena!72
, segt1n sea el caso, a quienes les corresponde detenninar 

Ia existencia o no de un deli to, sin que obre de autos sentencia alguna en ese sentido.--------

Los articulos 43 y 67 del C6digo de Procedimiento Civil no son nonnas que por si solas 

detenninen una causa de nulidad. El articulo 43 se refiere a que las partes deben concurrir 

personalmente o por representante legal a un proceso. Si no se acude persona!mente a un 

proceso sino que se gestiona a !raves de otra persona, el proceso no es nulo cuando este es 

ratificado. Si a un proceso acude quien no es el representante legal de una persona sea 

juridica o natural, nos encontrariamos frente a un caso de ilegitimidad de personeria.73 Lo 

. d d . ' d d' 74 L m1smo suce e cuan o qmen comparece no l!ene po er para acu rr a un proceso. a 

ilegitirnidad de personeria efectivamente es una causa de nulidad.75 Declarar Ia falsificaci6n 

o no de finnas, no corresponde a! juez de lo civil, ni debe ser tratado en este proceso y por 

este recurso, como ha quedado expuesto; si existiere el cometimiento de un delito, las 

partes pueden acudir ante las autoridades competentes para juzgar este tipo de hechos. La 

norma que se analiza no establece que, un proceso deba declararse nulo por Ia supuesta 

existencia de finnas fa!sas, mas aun cuando el mismo casacionista luego explica que estas 

personas han ratificado Ia demanda. ------------------------------------------------------------------

72 
Art 221.- COMPETENCIA.- Los Tribunales Penales son competentes para: I. Sustanciar Ia etapa de juicio 

Y dictar sentencia en todos los procesos de acci6n penal pUblica, cualquiera que sea Ia pena prevista para el 
delito que se juzga, exceptuclndose los casas de fuero, de acuerdo con lo prescrito en Ia Constituci6n de la 
Republica y dermis !eyes del pais; (C6digo Organico de Ia Funci6n Judicial). 
73 Presupuesto procesal vinculado a Ia capacidad de las partes para comparecer a juicio. 
74 La ilegitimidad de personeria se produce al comparecer a juicio quien no es capaz a quien asegura ser 
procurador y no tiene poder a este no es suficiente. 
75 Pei\ahemera Victor Manuel en su libra Lecciones Derecho Practico Civil y Penal, Torno ilL Editorial ML 
Megaleyes, Guayaquil-Ecuador, p:igs. 433- 434, sei\ala que: "Consiste esta excepci6n dilatoria, como lo dice 
nuestro articulo, es Ia incapacidad legal para parecer en juicio, o bien en Ia falta de poder o fucultad para 
representar a otro. La incapacidad no puede fundarse sino en lo motivos puntualizados en la secci6n Primera 
del Titulo II de este C6digo" Luego menciona "La ilegitimidad de personeria es, como Ia competencia de 
jurisdicci6n, solemnidad sustancial cuya omisi6n produce no solo Ia nulidad del proceso, sino Ia de Ia 
sentencia ejecutoriada. Puede par tanto, ser ale gada en cualquier estado de la causa y el juez debe to marla en 
consideraci6n, aun de oficio, siempre que este en el caso de pedir auto o sentencia. 
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A lo dicho se debe seiialar que en Ia sentencia dictada por Ia Sala Unica de Ia Corte 

Provincial de Justicia de Sucumbios, el 3 de enero de 2012, en el Considerando Quinto, se 

ratifica lo expuesto por el juez de primer nivd6 por cuanto se analiz6 sabre Ia supuesta 

falsificaci6n de firmas, desechando dicha alegaci6n, es decir fue analizado por los jueces de 

nivel inferior de acuerdo a !a normativa vigente, ese es el cn\dito de Ia justicia impartida 

por los jueces, Ia fiabi!idad de Ia verdad hist6rica procesal. ------------------------------------·-· 

De otra parte, el articulo 67 del C6digo de Procedimiento Civil determina las exigencias 

que debe cumplir una demanda. La demanda ha sido propuesta en deb ida forma, confonne 

lo establece Ia ley, mediante una procuraci6n judicial que fue otorgada a favor del doctor 

Alberto Wray, es decir existe identificaci6n de !a parte actora, conforme consta de autos, 

por lo que mal se puede pretender confundir que no existe determinaci6n de Ia parte actora 

por Ia supuesta existencia de firmas falsas como queda expuesto, y que para ello: "El 

legislador no ha entregado a! arbitrio de las partes Ia estructura de los escritos de demanda y de 

contestaci6n; ambos estan sujetos a reglas o requisites prestablecidos que deben ser llenados para Ia 

correcta interposici6n de sus pretensiones y Ia recta administraci6n de justicia, con mayor raz6n 

cuando, en nuestro sistema juridico, se impone Ia asistencia tecnica en Ia elaboraci6n o confecci6n 

de estas im portantes p iezas procesa les" 77
- ------. -----·----------·-·---------------· ------- • --- • -·---·---·---·-· 

Despejada asi las de fens as, se concluye que no existe infracci6n de los articulos 43, 67 del 

C6digo de Procedimiento, ni tampoco de los articulos 1698 y 1699 del C6digo Civil. 

Respecto al articulo 229 del C6digo de Procedimiento Civil, no explica, Ia empresa 

76 En la sentencia dictada en primera instancia, pAgina 56 se indica lo siguiente: "En cuando a los escritos de 
Chevron de 20 de diciembre de 2010, a las 08h50. Y de 22 de diciembre de 2010, a las 15h45, que se refieren 
un informe grafol6gico de un experto extranjero de abundantes credenciales pero que no ha estado a 
disposici6n ni del juzgador ni de la contraparte para examinarlo como seria del caso previamente a valorar sus 
obsetvaciones, se aprecia que los demandantes han ratificado en mas de una ocasi6n su participaci6n en este 
proceso, sin que una disconformidad grafol6gica pueda ser utilizada como argumento para sostener una 
fulsificaci6n que el propio au tor de Ia firma niega. Se observa que ni uno solo de los supuestos afectados por 
Ia fulsificaci6n de sus firmas ha apoyado Ia denuncia de Chevron por lo que esta es por demas temeraria y 
evidencia deslealtad hacia Ia Corte y contraparte. 
77 R. 0. No 35, 27 IX de 199. Pag.8. 
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demandada, en que fonna se ha infi·ingido dicha norma, sabre todo cuando esta se refiere al 

procedimiento para la recepci6n de testimonios (deprecatorio o comisi6n), cuando los 

testigos residen en otro canton, lo que no es cl caso, no dejando de ser sino alegaciones 

imp ettin entes. --------------------------------------------------------------------------------------------

5.13. Fraude Procesal 

El frau de segun el Diccionmio de la Lengua Espanola es !a "Acci6n contraria a Ia vcrdad y a 

Ia rectitud, que pe1judica a Ia persona contra quien se comete. Acto tendiente a eludir una 

disposici6n legal en petjuicio del Estado o de terceros"78 El fi·audc procesal es todo engaiio 

realizado par los litigantes, el juez o los operadores de justicia a fin de obtener una 

scntencia licita o ilicita, o impedir un pronunciamiento o la ejecuci6n de una sentencia. El 

fi·aude procesal es un ataque a las nonnas procesales, al propio sistema jurldico, equivale a 

un engafio, el cual es realizado intencionalmente, provocando dafio, y que efectivamcnte cs 

causa de nulidad de los aetas jmidicos, se presenta bajo una apatiencia de legalidad a fin de 

obtener ventajas, en otras legislaciones (legislaci6n italiana), par ejemplo, cs considerado 

un delito. En la legislaci6n ecuatoriana el attlculo 130.13 del C6digo Organico de la 

Funci6n Judicial establece que cs facultad de los jueces rechazar opmtuna y fundadamentc 

dcntro del juicio que conocc las peticiones que con manifiesto abuso del derecho o evidentc 

fi·aude a la ley, o con notorio prop6sito de retardar la resoluci6n o su ejecuci6n, realiza cl 

proceso judicial. -----------------------------------------------------------------------------------------

El Tribunal Ad quem explica en la sentencia que se recmTe que la patte demandada ha 

ejercido en fonna amplia su derecho ala defensa, ap01tando con miles de folios, con lo que 

concuerda este Tribunal de Casaci6n, insinuando pctitos, repreguntando testigos y a los 

mismos auxiliares de justicia, llegando a cada una de las diligencias que sc dieron en 

78 Real Academia Espafiola, Vig6sima Segunda Edici6n. Pig. 1087. 
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primera instancia. "El proceso ha sido pi1blico y, de lo que se obse1va, ademas transparente, con 

una dura ci6n temp oral es calofria n te". ---------------------------------------------------------------------------

Acusa tambicn Ia demandada que existc parcialidad de los jueces y se refiere a !a filmaci6n 

del documental "Crude", espccificamente a! material no utilizado en el referido 

documental, a los CO!Teos clectr6nicos que dice existir entre las partes, es dccir sc rcfiere a 

hechos que no son materia de litis, mas no a nonnas de caracter legal que sean susceptibles 

del recurso de casaci6n, " ... para que proceda dcclararse Ia nulidad por violaci6n de tramitc, dieha 

violaci6n ha de ser detenninante de Ia parte dispositiva del auto o sentencia, de manera que si el 

vicio no tiene relieve en la resoluci6n, como en el presente caso porque Unicamcnte hay una 

refercncia incxacta a Ia nonna legal, no procede casar el fallo por esta raz6n ... "79 "La finalidad de 

las nulidades procesales es asegurar Ia garantia constitueional de Ia defensa en juicio. Con suma 

e!aridad ALSINA nos da esta f6nnula: donde hay indefensi6n hay nulidad; sino no hay indefensi6n 

no hay nulidad. PODETTI, puntualiza que el objeto y fin de las nulidades del procedimiento "es el 

resguardo de una garantia constitucional". PALACIO, sostiene que "esta noci6n debe interpretarse 

con criteria teol6gieo", subsumiendo en definitiva a las finalidades particulares en Ia generica de 

asegurar Ia defcnsa en juicio de Ia persona y sus derechos" 80
-----------------------------------------------

La emprcsa easacionista en su recurso, alega Ia existencia de fi·aude procesal, denuneia 

gravisima en Ia que incluye a Ia administraci6n de justicia, ponicndo sombras de sospecha 

sobre Ia funci6n enjuiciadora de los 6rganos jurisdiccionales ecuat01ianos, pero que sin 

embargo no se detem1ina ningun tipo de nonna a! respecto, ni como ha afectado a! proceso 

en Ia validez del mismo, por lo que se convie1ten en afim1acioncs vagas, sin ningun tipo de 

fundamento legal que quedan en simples enunciados, pero mas que todo y sobre todo en 

agravios graves a quienes fo1man pa1te de Ia altisima misi6n de administrar justicia en el 

Ecuador.---------------------------------------------------------------------------------------------------

5.14. Falta de aplicaci6n de los articulos 1, 75, 76, 169, 172 y 174 de Ia Constituci6n. 

79 Rcsoluci6n No. 144-2001, Juicio No. 76-99; R.O. 352 de 21 de junio de 2001. 
80 Mauiino Luis Alberto, Nulidades Procesales, Editorial Astrea, Buenos Aires- Argentina, Pilg. 33 
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El atiiculo 1 de la Constituci6n de la Republica del Ecuador dec lara que el Ecuador cs un 

cstado constitucional de derechos y justicia y dctermina los plincipios en los cuales se lige 

la Republica del Ecuador. El mticulo 75 de la Carta del Estado cstablece el derecho al 

acccso gratuito a la justicia como a la tutela cfcctiva c imparcial con sujeci6n a los 

principios de inmediaci6n y celelidad y que en ninglin caso sc quedad. en indcfensi6n. 

Mientras que el articulo 169 de la Constituci6n de la Republica del Ecuador instituye que cl 

sistema procesal es un medio para la realizaci6n de justicia y se indica cua!es son los 

principios que hacen efectivas las garantias del debido proceso. Finalmente, los mticulos 

172 y 174 de la Constituci6n preceptuan que los (as) jueces (zas) administran\n justicia con 

sujcci6n a ley, se aplicara el principia de la debida diligcncia (articulo 172), !a mala fe 

procesal, el litigio malicioso o temerario, la generaci6n de obstaculos o dilaci6n proccsal 

sen\n sancionados de acuerdo con la ley. -------------------------------------------------------------

Chevron Cmvoration en la fundamentaci6n de su recurso indica que el Estado csta obligado 

a garantizar la recta administraci6n de justicia, nonnas que han sido inaplicadas, asi 

tam bien acusa !a falta de aplicaci6n de los a1ticulos 172 y el inciso segundo del a1ticulo 174 

de la Constituci6n, sin embargo no explica la fonna en que han ocmTido estas violaciones 

constitucionales, se limita a enunciarlas, en fonna vaga, sin explicar adecuadamente, como 

los jueces no se han sujetado a la Constituci6n, a los instmmentos intemacionales y la ley, 

o la falta de debida diligencia, la mala fe procesal, ellitigio malicioso o temerario, como se 

ha generado obstaculos o dilaci6n procesal. Se limita la demandada a indicar que: "La falta 

de aplicaci6n de estas nonnas constitucionales es evidente, como tambien lo es Ia falta de aplicaci6n 

de las nonnas legales que existen en nuestro ordenamiento juridico ... " 81 
---------------------------------

Sl vease piginas 35-36 del Recurso de Casaci6n. 

92 

DEFENDANTS' EXHIBIT DX  8095 
Page 315 of 445



Juicio No. 174-2012 

En !a sentcncia que se recurrc, el Tribunal de Alzada sefiala, respecto a !a mala fe, que ha 

sido considerado por el juez de plimcra instancia, incluso se ha condcnado a !a patie 

demandada a! pago de costas judiciales por flagrante mala fe 82 
----------------------------------

La propia legislaci6n ccuatmiana ha previsto sanciones para !a mala fe de los litigantes, y !a 

parcialidad que pudiere existir en los administradores de justicia. Las afirmaciones 

realizadas por !a emprcsa demand ada no son motivo de nulidad del proceso, pues, no cxiste 

en autos documento alguno que demuestre el fi·aude procesal, !a nulidad procesal o !a 

sanci6n implantada por !a propia ley. Es de anotar que el rccurso de casaci6n se debe 

fundamentar en fonna deb ida, clara y precisa, "sin incurrir en imputaciones vagas, vincu!ando 

el contenido de las nonnas que se pretend en infringidas, con los hechos y circunstancias a que se 

refiere Ia viola cion, esto es que Ia infracci6n debe ser demostrada sin que a tal efccto baste senalar 

que Ia sentencia infi·ingi6 tal o cual prccepto legal, es nccesario que se dcmuestre c6mo, cuando y 

en que sentido se incuni6 en la infracci6n"83 Y que "Una resoluci6n estara viciada por error in 

procedendo en el momenta de constituci6n del proceso, cuando el Organa jurisdiccional requetido 

para dictar sentencia carezca de jmisdicci6n; cuando le faltc compctcncia; cuando los litigantes, no 

tengan la capacidad juridica y procesal que le cs necesaria para llevar a cabo con cficacia 

detem1inados aetas procesales; cuando, en fm, haya deja do de convocarse en fonna a los que por 

cstar pasivamentc legitimados para que frcntc a cllos se cjerciten validamente las acciones 

82 
VCase Considerando Quinto y SCptimo de Ia sentencia dictada porIa Sala (Jnica de Ia Corte Provincial de 

Justicia de Sucumbios, cl 3 de enero de 2012. "Per eso, la misma ley procesal ha previsto una serie de 
remedies para cse ejercicio abusive, o cuando se haec evidente que Ia parte ha litigado con temeridad o mala 
fe: El A1i. 283 del C6digo de Procedimiento Civil, dice que 'En las sentencias y autos se condenani a! pago de 
las costas judiciales a Ia paiie que hubiere litigado con temeridad o procedido de mala fe. 11

• De Ia revisiOn del 
expcdiente de primera instancia, esta Sala obscrva distintos obst3.culos que llevaron a los incidentes que 
propiciC~ba la dcmandada y toc6 a los distintos juzgC~dores de esta causa superarlos en pas de cumplir el 
sagrado oficio de administrar justicia. ( ... ) Chevron ha cjcrcido basta con extralimitaci6n su defcnsa ( ... ) 
Chevron fue condenada a pagar costas judiciales por mala fe manifiesta, notoria y cvidente; tanto que ahora 
lleva a decir que Ja conducta procesal de la demandada, pocas veces vista en los anales de Ia funci6n de 
administrar justicia en el Ecuador, fue abusiva, 8! punta que, como actitud que la Sala dejara pasar sm 
dedicarle unas HneCls en esta parte del fallo, seria ejemplo de funesto precedente para otros litigantcs." 
83 Gaceta Judicial. Ar1o CIV. Seric XVII. No. 11. Pagina 3486 (Quito, 12 de febrero de 2003 ). 
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proccsalcs, pueden alegar, justificadamentc que haga ineficaz !a reso!uci6n que pueda redundar en 
. . . ,84 

SU eJ erCIClO -------------------------------------------------------------------------------------------------------

De lo expuesto se concluye que no existe falta de aplieaei6n de los mtieulos 1, 75, 76, 169, 

172 y 174 de la Constituei6n de la Republica del Ecuador, menos sobre las graves 

acusaeiones o imputaeiones a los actores y a la propia administraci6n de justicia en la cual 

se eneuentran inmersos los jueees que han decidido en derecho, mas aun cuando no se 

expliea la fonna c6mo se han infringido los mticulos 75 y 76 de la Constituci6n de la 

Republica del Ecuador, de ahi la inadmisibilidad de la causal segunda del articulo 3 de la 

Ley de Cas ac i6n a! e gada.-------------------------------------------------------------------------------

5.15. Falta de aplicacion de los artfculos del Codigo Organico de Ia Funcion Judicial 

Alega la empresa casacionista, que se ha dejado de aplicar los articulos 9, 100.1, 100.2, 

128, 129.1°, 130.1, 130.6 y 148 del C6digo Organico de la Funci6n Judicial.------------------

Imparcialidad e independencia de los jneces 

La demandada alcga que existe falta de aplicaci6n del articulo 9 del C6digo Organico de la 

Funci6n Judicial, en concordancia con el articulo 76.7 (k) de la Constituci6n de la 

Rep u b1 ica del Ecuador. ---------------------------------------------------------------------------------

El mticulo 9 del C6digo Organico de la Funci6n Judicial establece el principio de 

imparcialidad, en concordancia con el mticulo 76.7 (k) de la Constituci6n de la Republica 

que detennina, que el derecho a la defensa incluye el "Ser juzgado por una jucza o juez 

independienle, imparcial y competente. Nadie sen\ juzgado por tribunales de excepci6n o por 

comisiones especiales creadas para cl cfect0. 11 
----------------------------------------------------------------

84 De Ia Plaza Manuel1 La Casaci6n Civil, Editorial Revista de Derecho Privado Madrid- Espai'i.a, Pag. 273 
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La empresa recuJTente acusa que no existi6 imparcialidad por parte del juez German Yanez, 

luego agrega que el juez Juan Nunez tuvo reuniones inapropiadas y anticip6 criterio, por 

otro !ado el juez Leonardo Ordonez invent6 un termino que no existc; y finalmente, que el 

juez Nicolas Zambrano penniti6 que los actores redacten Ia scntencia 85
------------------------

Todas estas cuestiones ale gad as porIa casacionista sc refieren a supucstos hechos ocurridos 

en el proceso, convirtiendose en enunciados como queda manifestado, y que no pueden 

servir de fundamento para casar una sentencia. Si, como afinna Ia recurTente cxistieron 

in·egularidades en el proceso, Ia legislaci6n ecuatmiana establece acciones para este tipo de 

hechos, disputes o altcrques, inc!uso de tipo administrativo y penal sin perjuicio de 

responsabilidadcs civiles, mas no se puede sin sustento legal realizar aseveraciones de este 

tipo y que se pretenda que case Ia sentencia, es un absurdo jmidico solicitar que se declare 

Ia nulidad de un proceso mediante un recurso de casaci6n por afinnaciones como: "el juez 

German YB.nez~ ante la amenaza de la parte contrmia de denunciarlo por supuesto acoso sexual, se 

vio conminado a designar a Richard Cabrera como peri to global y defendi6 su lrabajo"86
--------------

Chevron Corporation afinna que existe una "grande manifestaci6n colusoria ". 87 Cuando Ia 

colusi6n es una acci6n indepcndiente rcgulada por nuestra legislaci6n ecuatoriana, esto es 

por Ia Ley para el Juzgamiento de Ia Colusi6n; y, como ha manifestado este Tribunal de Ia 

Sala, no se puedc intentar mediante este tipo de afirmacioncs que se case una scntencia, 

mas aun cuando, segun asevera Ia casacionista, el jucz Nunez fue sometido a un 

procedimicnto ante el Consejo de Ia Judicatura88 Por lo tanto Ia afinnaci6n del Tribunal Ad 

quem es Ia coJTecta, no es de su competencia conocer acciones colusorias dentro de un 

juicio verbal sumano, fi·aude proccsal, comporiamientos de los jueces, reuniones 

85 V ease en Ia p3.gina 3 8 del recurso de casaci6n presentado por Chevron. 
86 V6ase Ia pitgina 38 del recurso de casaci6n presentado por Chevron. 
87 Sobre Ia colusi6n Escriche en su Diccionario de Legislaci6n y Jurisprudencia lo define como "el convenio 
fraudulento y secreta que se hace entre dos o m8s personas sobre algUn negocio en "petjuicio de un terccro", 
autor que adem3s menciona "es claro que todo acto y contrato hecho por colusi6n, debe declararse nulo, 
indemniz<indose a Ia pmie petjudicada del dail.o que hubicre sufiido". 
88 V6ase el pic de p8gina 61 del recurso de casaci6n present.ado por Chevron. 
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apropiadas o inapropiadas, designaci6n de conjueces, contubemio de los acto res, entre otras 

afirmaciones de Ia empresa recmTente 89 
-------------------------------------------------------------

Segun Ia causal segunda del a1ticulo 3 de Ia Ley de Casaci(m, procede el recurso cuando el 

vicio que se acusa esta contemplado como nulidad en Ia ley y que sea de tanta importancia 

que cl proceso no pueda cumplir con su raz6n de ser, dcjando en indefensi6n a una de las 

partes. La empresa demandada ha ejercido sus derechos ampliamentc y ha tenido decadas 

de tiempo para accionar en Ia via o caminos adecuados sabre los supuestos denunciados. 

De las razones expuestas se desprende que no existe falta de aplicaci6n de los articulos 9 y 

128.12 del C6digo Organico de Ia Funci6n Judicial y 76.7 (k) de Ia Constituci6n de Ia 

Rep u b lie a del Ecuador. ---------------------------------------------------------------------------------

Falsificaci6n de dos informes del peri to Charles W. Calmbacher 

La casacionista afi1ma que los info1mes presentados par el peri to Charles Calmbacher son 

nulos90
, es decir mediante Ia causal segunda, se impugna Ia validez de una pmeba, lo que 

no es procedentc haeerlo mediante csta causal, hacienda referencia a con·cos electr6nicos 

enviados al abogado de los demandantes (Dr. Albe1to Wray). La impugnaci6n de una 

pmeba no es causa de nulidad en un proceso a menos que especificamente este detenninado 

l l " l . l " d l . ~ . l "91 en a ey, tampa co a vw acwn e cua qlller 10m1a conswnte e rccurso -------------------

89 vease el Considerando Quinto de la sentencia dictada por Sala Unica de la Corte Provincial de Justicia de 
Sucumbios. Nueva Loja, martcs 3 de enero del 2012."Tambien se habla de fi·aude y coJTupci6n de actorcs, 
abogados y representantcs, cuesti6n a la que no debcria hacer referencia ninguna esta Sala, nada m<is dejar 
cnfatizado que las mismas acusaciones se encuentran pendientes de resoluci6n ante autoridades de los Estados 
Unidos de America por denuncia que ha presentado Ia misma aqui demandada Chevron, scgUn se conocc bajo 
el acta RICO, y Ia Sala no tiene competcncia para resolver sabre Ia conductas de abogados, peritos u otros 
funcionarios o administradores y auxiliares dejusticia, si ese fuera el caso." 
90 vease Ia pflgina 41 del recurso de casaci6n presentado por Chevron: "El heche de que se hayan falsificado 
informes y que cstos hayan sido prcscntados dolosamcntc dcntro del proceso no solamcnte anula esa 
prueba ... " 

91 De Ia RUa Femando, El Recurso de Casaci6n, Editor Victor P. De Zavalia, Buenos Aires-Argentina, 1968, 
Pag. 12s. 
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El recurso de casaci6n es un recurso extraordinalio concedido a Ia par1e vencida con el fin 

de que Ia C011e de Casaci6n anule, no toda scntencia injusta, sino solamente aquella cuya 

injusticia en concreto se demuestre fundada en una err6nea interpretacion de Ia lcy92
• La 

demandada en este caso no ha demostrado Ia supuesta falsificaci6n de los inf01mes del 

perito Charles W. Calmbacher, ni siquiera mcnciona que nmma ha sido supucstamente 

infi·ingida anulando el proccso, y que "En cuanto a Ia causal segunda, Ia parte recurrente sc 

encontraba en Ia obligaci6n de indicar cuales son las normas procesales que han viciado cl proceso 

de nulidad insanable o que le haya provocado tal cstado de indefcnsi6n que le haya imposibilitado 

su dcrecho a Ia defensa, situaci6n jmidica que no sc aprecia en el escrito de inte1posici6n."93 Esta 

indetenninaci6n de !a nmma imposibilita que este Tlibunal pueda analizar Ia admisibilidad 

o no del cargo fonnulado. ------------------------------------------------------------------------------

Ilegal designacion y actuacion del pcrito Richard Cabrera. 

La seguridad juridica es uno de los fines propios del recurso de casaci6n, pues mediante 

este recurso se persit,>ue Ia aplicaci6n de Ia ley, Ia dcfcnsa del derecho. En el presente caso, 

Chevron se refrere a una serie de supuestas irTegulalidades que van desde las lomas no 

utilizadas en Ia pelicula denominada "Crude" para Ia designaci6n del pelito Richard 

Cabrera, documcntos obtcnidos de un diario personal, hasta Ia falsedad de los infonnes 

periciales y manipulaci6n de los mismos, esto es, se vuelve a impugnar Ia pmeba con 

fundamento en !a causal segunda en contraposici6n de lo que establece Ia ley, Ia docl!ina y 

jmisp mdencia. -------------------------------------------------------------------------------------------

No sc indica en el rccurso que nonna ha sido infi·ingida causando nulidad en el proceso94
, 

mas aun cuando en Ia sentencia de primera instancia no se ha tomado en cuenta el infonne 

92 Calamandrei, Piero, Casaci6n Civil, Buenos Aires: Ediciones Jurfdicas Europa- America, 1959, Pag. 17. 
93 Suplemento R. 0. No 195. 18 IV 2010. Fag. 3. Tomado de El Recurso de Casaci6n, de Manuel Tama. Pag. 
205. 
94 Confi·6ntese con el recurso de casaci6n presentado por Chevron de fojas 41 a 4 7. 
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pclicial presentado por el peri to Richard Cabrera.95 Por otro !ado en la sentencia de se(,'lmda 

instancia, se analiz6 sobre el infom1e pe1icial presentado por cl ingeniero Cabrera, 

conf01me el reeurso de apelaci{m presentado por Chevron96 
-------------------------------------

Se debe anotar que resultan improduetivas las alegaciones en que no se indican que nom1as 

de derecho han sido infringidas o como se ha provocado nulidad en el proceso, la empresa 

recurrente sc reficrc a una serie de hcchos de toda indole, sin explicar de man era inequivoca 

c6mo cstos hcchos pucden afectar la validcz del proceso, como sefiala Enrique V escovi "En 

virtud del caractcr no fonnalista del Dcrccho proccsal moderno, se ha establccido que para que 

exista nulidad no basta la sola infracci6n a la forma, si no se produce un pCijuicio a la pa1te"97
, 

como ha dete1minado la jmispmdencia ecuatotiana " ... sc debia precisar en fonna clara y 

concreta, el conccpto de la violaci6n, esto cs, en funci6n de que existan los siguientes elementos: 

95 
Vease Ia sentencia de primera instancia dictada por el Presidente de Ia Cmte Provincial de Justicia de 

Sucumbios, el 14 de febrero de 2011, P::lg. 50-51 "Chevron adjunta una imp01tante cantidad de 
documentaci6n, contactos de con·eo electr6nicos, varias decenas de videos y las que diccn ser sus 
transcripciones (en cucqJos 2011 a 2017, y otros). La parte actora ha impugnado Ia validez de estes videos y 
de sus transcripciones por ser "prueba evidentemente manipuladan, alcgando que se trata Unicamente de 
porciones seleccionadas, editadas y sacadas de contexte, de filmaciones mayores, que esta Cmte no ha podido 
apreciar. Sin embargo, per Ia sericdad de Ia denuncia, y aunque los indicios no constituyan prucba, debemos 
atendcr a Ia pctici6n constante a! final de este escrito, que patie de hacer referencia a Ia nulidad para la que no 
hemos encontrado fundamento legal, solicita que esta COiie se abstenga de considerar el informe del perito 
Cabrera y pidc ademcis que "se abstenga de pedir autos para sentencia, hasta por 10 menos el I de diciembre 
de 2010 y hasta que usted, sei1or Presidente investigue todas las pmebas relacionadas con el fi:audulento 
informe del perito Cabrera 11

• Esta Ultima petici6n implicada que esta Cotte suspenda Ia tramitaci6n de esta 
causa en base a un pedido de una de las pa1ies procesales que tiene cierta expectativa en ese lapso de tiempo, 
lo cual resulta contrario a derecho pUblico, que ordena que ningUn incidente pueda suspender la tramitaci6n 
del juicio verbal sumario, por lo cual esta petici6n ha sido previamente rechazada. Sin embargo, atendiendo a! 
objetivo del pedido de la parte demandada de que el in forme de Cabrera no sea considerado, y buscando no 
dejarle en indefensi6n por falta de un tiempo que este tipo de juicio no puede otorgar para presentar las 
pruebas que le pe1mitan probar sus acusaciones en contra del perito Cabrera y de su informc .peticial, se 
acepta Ia, petici6n de que dicho infmme no sea tomado en cuenta para emitir este fallo." 
96 V6ase sentencia dictada por Ia Sala Unica de Ia Corte Provincial de Justicia, el 3 de enero de 2012, 
Considerando Quinto: " En cuanto a Ja afirmaci6n de que en primera instancia se consider6 pmeba que no 
estcl en el expediente, Ia Sala ha revisado las p3.ginas signadas con los nUmeros 55 y 56 del escrito de 
apelaci6n de Chevron en que afirma que Ia sentencia se refiere a varias muestras que se supone estci.n 
incluidas en los autos para llegar ala conclusiOn de que el area de la antigua concesi6n esta contaminada, lo 
cual, afirma, debe tratarse de una referencia a infonnaci6n que no estci en autos, revisado el detalle se 
encuentra que los datos que el juez de primer nivel ha considerado, est8.n en el expediente, mientras que en el 
informe del perito Cabrera nose encuentra ninguna refercncia puntual a estas muestras" 
97 Derecho Procesal Civil, Tomo III, Edicioncs Idea, Montevideo 1975. Pilgs. 68 y 69. 
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error, consistcnte en aplicaci6n indcbida; falta de aplicaci6n o crr6nea interpretacion, o lo que es lo 

mismo, error en la selecci6n de la norma por parte del jucz, error en la existencia de la nonna y 

error en el significado de la norma, particularcs que no sc cumplen en el presente caso".98 Por lo 

expuesto, se desecha el cargo formulado.-------------------------------------------------------------

5.16. La pseudo sentencia de primcra instancia no fue redactada por el juez que tenia 

a su cargo el proceso. Este acto ilicito provoca Ia falta de aplicaci6n de las normas 

de los articulos 75, 76.7 (k) de Ia Constituci6n en concordancia con los articulos 

424 y 11 de Ia Constituci6n, asi como los articulos 7, 8, 9 y 15 del C6digo 

Organico de Ia Funci6n Judicial y del articulo 262 del C6digo de Procedimiento 

Civil. 

La empresa casacionista afinna, que Ia sentencia die tad a por el juez de primer nivel ha sido 

redactada por los demandantes, rcfiriendose incluso a! cometimiento de un delito 

procesal99
, que acan-eada Ia nulidad de Ia sentcncia de primera instancia. La nulidad de Ia 

sentcncia, confonne lo dctermina el C6digo de Procedimicnto Civil, es por causas 

exprcsamente detenninadas en Ia misma ley, 100 lo cual es diferente a las causas de nulidad 

de un proceso, confonne hemos analizado en esta resoluci6n 101
, por lo tanto afinnaciones 

tales como Ia del cometimiento de un delito 102 no es fundamento legal para formular un 

recurso de casaci6n y alegar Ia nulidad de un proceso, y que tampoco se ha demostrado en 

autos, con resoluci6njudicial alguna cl perpetramicnto de un deli to.----------------------------

98 (G.J.S. XVI. No. 13. Pag. 3531). 
99 V ease recurso de casaci6n presentado par Chevron, Pcig. 4 7. 
10° C6digo de Procedimiento Civil Art. 299.- La scntencia ejecutoriada es nula: 1. Par fulta de jurisdicci6n o 
par incompetencia del juez que Ia dict6; 2. Par ilegitimidad de pcrsonerfa de cualquiera de las partes que 
intervinieron en el juicio; y, 3. Par no haberse citado Ia demanda al demandado, si el juicio se ha seguido y 
terminado en rebeldia. 
101 Art. 344 C. P. C." Sin pctjuicio de lo dispuesto por el articulo 1014 el proceso es nula, en todo o en patie, 
salamente cuando se ha omitido alguna de las solemnidades sustanciales detcnninadas en este C6digo". 
102 vease recurso de casaci6n presentado por Chevron, P1g. 47 en que se determina: "Existe evidencia en el 
proceso de que los actores pmiiciparon ilicitamentc en ]a redacci6n de Ia sentcncia de primera instancia 
firmada par el juez Nicolas Zambrano, lo que constituye un grave delito proccsal y acarrea la nulidad de Ia 
sentcncia de primera instancia ... " 
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Por otro !ado, Ia accionada se refiere a Ia sentencia de primer nivel, sin detenninar en que 

momenta se ha infringido los mtfculos 7, 8, 9, 15 y 100 del C6digo Organico de Ia Funci6n 

Judicial, asi como los atticulos II, 7, 76.7, 424 de Ia Constituci6n y el articulo II del 

C6d igo Ci vii. ---------------------------------------------------------------------------------------------

El recurso de casaci6n, y como asi lo reconoce Ia doctrina, es practicamente una demanda, 

un media de impugnaci6n contra Ia sentencia de Ia cual se recun·e y que tiene por objeto 

anular una sentencia judicial, pero esta scntencia judicial que sc intenta anular es Ia dictada 

en ultima instancia y no Ia de primera instancia, que confunde Ia casacionista en Ia prcsente 

alegaci6n. -------------------------------------------------------------------------------------------------

Es necesario que cuando se alcga Ia causal segunda del mticulo 3 de Ia Ley de Casaci6n se 

realice una adecuada fundamentaci6n conelacionando las normas con los hechos ocuiTidos 

en el proceso; por ejemplo si sea! ega nulidad del proceso por falta de citaci6n de uno de los 

demandados, Ia casacionista se debe referir basicamente a: I) Solemnidad sustancial del 

proceso (Ia citaci6n) 103
; 2) Nonna que detennine que Ia falta de Ia solemnidad que se alega 

es causa de nulidad de un proceso 104 
; 3) Detenninar el momenta procesal en se ha 

producido Ia nulidad procesal. 4) Explicar en que fonna se ha causado indefensi6n porIa 

falta de solemnidad y/o como se ha influido enla decision de Ia causa.-------------------------

En cl caso en resoluci6n, como queda anotado, Chevron Cotporation acusa sabre cl 

cometimiento de un "delito procesal", sin explicar en que fonna se ha infringido el 

principio de competencia, jurisdicci6n y legalidad (mticulo 7 del C.O.F.J.); el principio de 

independencia (mticulo 8 del C.O.F.J.); el principia de imparcialidad (mticulo 9 del 

C.O.F.J.); el principio de responsabilidad (mticulo 15 del C.O.F.J.); como el 

incumplimiento de los deberes de los setvidores judiciales ha producido nulidad en Ia 

103 Aiiiculo 346.4 del C6digo de Procedimiento Civil. 
104 AJiiculo 349 del C6digo de Procedimiento Civil. 
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sentencia de segunda instancia (articulo l 00 del C.O.F.J.); como se ha producido la falta de 

acccso a !a justicia o la falta de tutela cfectiva (mticulo 75 de la Constitucion de la 

Republica del Ecuador), como se le ha dejado de juzgar en fom1a independiente c imparcial 

(a1ticulo 76.7.k de Ia Constitucion de Ia Republica del Ecuador); Ia eficacia juridica como 

ha sido viol entad a, como se ha transgredido la Constitucion para que Ia sentencia de p1imer 

nivel sea ineficaz (articulo 424 de Ia Constituci6n de Ia Republica del Ecuador); o como se 

ha infiingido el ejercicio de los derechos (mticulo 11 de Ia Constituci6n de !a Republica del 

Ecuador); como o de que forma se ha producido Ia nulidad (mticulo 9 del C6digo Civil). 

Del presente analisis no se concluye que exista violaci6n a las refcridas nonnas que 

enredada y extensamente se confunden y, como queda estudiado, el eJTOr in procedendo 

que conlleva Ia causal segunda del aJticulo 3 de Ia Ley de Casaci6n esta relacionada con 

anonnal desenvolvimiento de Ia relacion proccsal, y en la presente controversia, desde su 

iniciacion valida hasta este momenta procesal no encontramos Ia infi·acci6n de una nonna 

de procedimiento que la ley ma11de observar expresamente, bajo pena de nulidad. Par lo 

cxpuesto se desechan los cargos fonnulados.--------------------------------------------------------

5.17. De la actuaci6n dolo sa de los abogados de los acto res 

El derecho a Ia dcfensa es una garantia del debido proceso, se basa en que toda persona 

tiene cl derecho a ser juzgado par un Tribunal o juez competente, previa un procedimiento, 

a presentar pruebas y exteriorizar alegatos, el derecho ala dcfensa se encuentra reglado en 

los mticulos 76.7 y 77. 7 de la Constituci6n de Ia Republica, a su vez este dcrecho se 

CO!Telaciona con otros derechos, es uno de los principios mas trascendentes del debido 

proceso que se encuentra garantizado en Ia legislacion intemacional, asi, en Ia Declaracion 

Universal de los Derechos Humanos, en el Pacta lntemacional de Derechos Civiles y 

Politicos, en Ia Convene ion Americana de Derechos Huma11os yen nuestra legislacion.-----

La empresa demandada, Chevron Corporation, en su cscrito de casacion, indica que: "Los 

abogados de los actores han actuado dolosamcnte, COJTOmpiendo a Ia justicia, chantajeando a los 
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jueces, conompiendo a los pcritos y falsificando documentos", Es dccir, esu\ acusando a los 

actores y a quienes intervinieron en cste proccso; abogados, peritos y jueces el 

cometimiento de varios dclitos, lo que noes admisible en este recurso, ni tampoco que estas 

acusaciones tan graves se las rcalicc par este media, si Ia empresa casacionista considera 

que existe el cometimiento de dichos delitos que acusa debe presentar ante Ia autoridad 

competente Ia rcspectiva denuncia, con las conespondientcs p!1lcbas. El Estado 

Ecuatoriano es un Estado constitucional de derechos y justicia, social y dcmocn\tico, que 

garantiza un alto nivel de protecci6n de dcrechos 105
, asi como los mecanismos para 

efectivizar cada derecho que ha sido consagrado en Ia Constituci6n de Ia Republica del 

Ecuador. Como manifiesta cl Dr. Luis Cueva Can·i6n, hoy existe otra 6ptica para 

comprender y aplicar cl dcrccho: "La de los derechos fundamentales, y tanto la organizaci6n del 

poder politico como la del poder judicial y otros poderes e instituciones estatales deben responder a 

esta nueva realidad." 106 Si las personas, que indica en su recurso Ia cmpresa recurTente, han 

cometido delitos que agravien a Ia empresa accionada, 6sta puede siempre acudir ante el 

Foro de Abogados, el Consejo de Ia Judicatura, Fiscalia General del Estado, etc., seglin 

cmTesponda, a fin de que scan estos quienes determinen Ia actuaci6n de los abogados, 

jueces, peritos y para que estos a su vez ejerzan su derecho a Ia defensa respecto a las 

acusaciones sefialadas. Resulla extrafio que sc prctenda dcclarar Ia nulidad en un proceso 

por las supuestas conduclas de los litigantes y patrocinadores sin haber existido un juicio 

previa cuya senlencia haya causado cstado, conformc se ha explicado largamente en esta 

rcsoluci6n.-------------------------------------------------------------------------------------------------

De lo cxpuesto se concluye que no existe falta de aplicaci6n de los articulos I, 169, y 172 

de Ia Constituci6n de Ia Republica del Ecuador; y, 26, 100.1, 100.2, 130.1 y 130.6 del 

C6digo Organico de Ia Funci6n Judicial. -------------------------------------------------------------

105 Echeverria Julio, La Nueva Constituci6n del Ecuador, Estado, Derechos e Instituciones. P<ig. 11: "cl 
Ecuador como otros paises de Ia regiOn, atraviesan actualmente por un estado de transformaciOn institucional 
en el cual cobra crucial importancia el rcdiseii.o institucional." 
106 Cueva CarriOn Luis, Acci6n Constitucional Ordinaria de Protecci6n, P8.gs. 125 y 126 
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5.18.Base constitucional para casar Ia sentencia dictada por el Tribunal Ad quem por 

fraude procesal. 

En la presente resoluci6n y a lo largo de esta exposrci6n se ha analizado ampliamente 

respecto a las nulidades procesales alcgadas por Ia emprcsa casacionista, sin que se 

encuentre mcrito suficiente para declarar la nulidad, como queda dicho en el proceso la 

empresa demandada ha ejercido su derecho a la defensa, asi tambien se ha examinado 

respecto al fi'aude procesal y sus implicaciones, sin encontrar un fund amen to fim1e respecto 

a esta afinnaci6n, de ahi que no existe falta de aplicaci6n de los mticulos 426, ll, I, 11.3, y 

11.9 de la Constituci6n, ademas, el solo enumerar nonnas sin que se explique la periinencia 

en el recurso de casaci6n, vuelve improcedente elmismo porque y "Ante todo es necesario 

tener presente !a finalidad del derecho procesal, para de acuerdo a clio determinar si sc puede o no 

imputar a un fallo el vicio de Ia causal segunda del articulo 3 de la Ley de Casaci6n por habcrse 

transgredido esta clase de disposiciones legales. AI respecto, debe recordarse que elfin del derecho 

procesal es garantizar !a tutela del orden juridico y por tanto !a annonia y Ia paz sociales, mediante 

!a realizaci6n pacifica, imparcial y justa del derecho objetivo abstracto en los casos concretes, 

gracias a! ejercicio de la funci6n jurisdiccional del Estado a traves de funcionarios publicos 

especializados. Las nonnas procesales no tienen vida por si mismas, sino en raz6n o en funci6n del 

derccho sustantivo cuya vigencia tutela; por lo tanto, solamente !a violaci6n de !a norma proccsal 

que afectc a Ia aplicaci6n de esc derecho sustantivo, en forma tal que impida esa aplicaci6n, 

detennina que Ia sentencia debaser casada por vicios in procedendo." 107
---------------------------------

La empresa recurrente debi6 fundamentar su recurso de acuerdo a la aplicaci6n indebida, 

falta de aplicaci6n o e1T6nea interpretacion de Ia nonna o normas procesales que se hayan 

infi'ingido en alguna manera, asi como en que forma se ha provocado nulidad en la parte 

que recmTe y como esta nulidad ha afectado su derecho a la defensa, como ha seii.alado la 

doctrina. Por las razones expuestas se desecha la causal alegada. --------------------------------

107 Resoluci6n No 473, 7 IX 1999, J. No208-99, Condor contra Jrigoyen, R. 0. No 332 3 XII!999. 
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SEXTO.- SEGUNDA OBJECION.- 6.1. De acuerdo al orden 16gico de las causales 

corTesponde analizar la causal quinta del mticulo 3 de Ia Ley de Casaci6n: "Cuando la 

sentencia o auto no contuvieren los requisitos exigidos por la ley o en su parte dispositiva se 

ad opt an decisiones con trad ictorias o in co mpa tibl es". ---------------------------------------------- ------··-

6.2. La empresa casacionista indica que Ia sentencia de segunda instancia no es 

motivada cuando se refiere a las alegaciones de falsedad de firmas, a Ia falta de 

concurrencia de los demandantes que no sa ben leery escribir a reconocer su huella y 

a Ia falta de poder del procurador comun de los demandantes limitandose a realizar 

meras referencias a! fallo anterior. 

La casacionista sefiala que existe violaci6n del segundo inciso del mticulo 276 del C6digo 

de Procedimiento Civil, que establece: "No se entenden\ cumplido este precepto en los fallos de 

segunda instancia y de casaci6n, por la mera referencia a un fallo anterior".---------------------------

La Sala Unica de la Corte Provincial de Justicia de Sucumbios, el 3 de enero de 2012, 

ratifica la sentencia del inferior, desechando asi las alegaciones de la empresa casacionista 

en lo que se refiere a la falsedad de !innas, a la falta de concmTencia de los demandantes 

que no saben leer y escribir a reconocer su huella y a la falta de poder del procurador 

comun de los demandantes; de lo que se infiere, efectivamente, que se ha omitido lo que 

preve el articulo 276 del C6digo de Procedimiento Civil, es decir el Tribunal Ad quem 

debi6 pronunciarse en fonna expresa respecto a estas alegaciones y no solo referirse a la 

sentencia dictada por el Presidente de la Corte Provincial de Justicia de Sucumbios. ---------

Eugenio Florian, citado por Femando de la Rua, sefiala que la sentencia "no ha de ser un acto 

de fe, sino un acto de convicci6n razonada"108
• Para Chiovenda la sentencia "Es el 

108 De Ia RUa Femando, Teorfa general del proceso, Buenos Aires, Ediciones Depalma, 1991, Pig. 146. 
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pronunciamiento sabre la demanda de fonda y mas exactamentc, la resolucion del juez que afinna 

existente o inexistente !a voluntad cor1Cl·eta de ley deducida en el pleito". 109 Fernando Diaz Canton, 

sei\ala que la motivaci6n es: "la exteriorizacion por parte del juez o tribunal de la justificaci6n 

racional de detenninada conclusion juridica " 1 10
---------------------------------------------------------------

La motivacion es un presupuesto de control casacional, ademas de ser una garantia del 

debido proceso consagrada en la Constitucion. La motivacion debe justificar y rendir 

cuenta de los razonamientos a la solucion que se ha tomado, es por eso que la referencia a 

fallos anteriorcs no es suficiente para justificar una decision, la cuestion de la motivacion y 

la sentencia en el derecho se prescnta como una garantia constitucional; sin embargo, en el 

fallo del Tribunal Ad quem a pesar que hace refercncia a la sentencia del juez inferior no 

justifica su decision incumpliendo con la garantia constitucional. La verdad judicial en este 

caso es limitada, minima diriamos, pues no asume el valor de ser un cnfoque efectivo 

proporcionado por el derecho, puesto que "Realidad, verdad y seguridad juridica configuran un 

.. I . I fu d 'd d d I · . · " 111 tnangu o que necesrta a pro n r a e a .JUstrcra . ------------------------------------------------------

En mcrito de lo expuesto y en los tenninos que quedan analizados, este Tribunal de 

Cas ac i6n pun tualiza: ------------------------------------------------------------------------------------

Sobre la supuesta existencia de una denuncia que hubiesen presentado los demandantes 

rcspecto a la falsificacion de sus finnas y nibricas no consta en el proceso, si bien es de 

sustancia de la sentencia que el juez ha de mencionar lo actuado como pmeba por una de 

las pattes, no es menos verdad que en la decision se ha de analizar y considerar la prueba 

que se ha obtenido o actuado con violacion de la Constitucion o la ley, 112 pues, "El juez 

necesita para expedir cl fallo, examinar los hechos afirmados por cada una de las partes y negados 

109 Chiovcnda Jose, Derecho Procesal Civil, M6xico, CArdenas Editor, 1990, P::ig. 299. 
110 Maier Julio, Derecho Procesal Penal, Buenos Aires, Editorial del Puerto, 1996, Pag. 59. 
111 P6rez Dua1ie Javier, La Prueba Judicial, Desajlos en lasjurisdicciones civil, penal, !aboral y contencioso 
administrativo, Tomo I, La Ley, Grupe 'Nolters Kluwer, Madrid Espafi.a. P::ig.l44. 
112 

Alt. 76.4 Constituci6n de Ia RepUblica del Ecuador: "Las pruebas obtenidas o actuadas con violaci6n de Ia 
Constituci6n o Ia ley no tendran validez alguna y carecenin de cficacia probatoria". 
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par Ia otra, y cuales de entre estos, necesitando de pmeba, han sido probados. La prueba debe ser 

judicial y reunir los rcquisitos legales propios de los procesos de conocimiento: Ser prcsentada, 

ordenada y actuada dentro del termino concedido para el efecto; habersela diligenciado previa 

notificaci6n de la pmte contraria; ser pcrtinente, etc." 113 y, como bien se analiza en la sentencia 

de primera instancia "la existencia de un examen grafol6gico inseriado en cl proceso sin que 

exista el derccho a Ia contradicci6n y violentado el principia de inmediaci6n, no pucdc constituir 

sustento para declarar Ia nulidad del proceso" tal como queda analizado en el Considerando 

precedente. Si existi6 alguna supuesta falsificaci6n de finnas y rubricas, las personas 

aparcntemente afectadas han tenido 20 afios para alegar dicha falsificaci6n, sin que esto 

OCU!Ta, mas aun cuando ]as actuaciones han sido ratificadas por ]os actores en e] proceso.---

Respecto a] argumento de las huellas digitales, las actuaciones de los demand antes han sido 

ratificadas en varias oeasioncs en ]a causa, lcgitimando de este modo nuevamente ]a 

demand a presentada. En cuanto a la falsedad de la procuraci6n judicial, este Tribunal de la 

Sala se ratifica en el Considerando que precede en que se analiz6 respecto de la validez de 

la Procuraci6n Judicial y siendo este un instmmento publico, es obvio que para objctar su 

autenticidad se lo debe realizar en ]a via per1inente, en que se determine ]a falsedad o no del 

referido instrumento sea esta la via civil o penal segun sea el caso. ------------------------------

6.3. La sentencia es incompleta al desechar Ia excepci6n de extinci6n de obligaciones y 

eo sa juzgada planteada por Chevron a consecuencia de los Acuerdos Transaccionales 

celebrados con el Estado y los Gobiernos del Area de Ia Concesi6n. 

Los derechos colectivos son derechos humanos, cuyos titulares son un gmpo de personas. 

"Los derechos colectivos se distinguen de otros derechos de tercera gcneraci6n porque es 

relativamente posiblc detcrminar quienes concretamcnle pucden reclamarlos o son afectados par su 

violaci6n. De esta suerte, los derechos de tercera generaci6n a! desanollo o Ia paz los tenemos todos 

113 Troya Cevallos Alfonso, Elementos de Derecho Procesal Civil, Tomo II, Pudelcco Editores S. A. Quito 
zoo2, Pag. 673. 
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los miembros de la sociedad, son derechos difusos en cuanto su violaci6n nos afecta a todos pero no 

es posiblc determinar especificamente a quienes. En contraste, los dcrechos colectivos tienden a 

rcferirse a r,~·upos mas especificos. Los derechos coleetivos de los pueblos indigenas son propios de 

quienes los integran. Los dereehos colcctivos de los consumidores y a un media ambiente sana 

pueden ser difusos, pero en cuanto sea determinable quienes son los afectados por una detenninada 

violaci6n de los mismos se ajustan mejor al concepto de derechos colectivos11114
• -----------------------

En fotma muy accrtada el doctor Agustin Grijalva cxplica que: "Los derechos colectivos son 

diversos pero no opuestos a los derechos humanos individualcs ( ... ) El derecho colectivo a un 

media ambientc sana ampara tanto la salud de la comunidad como la de cada uno de los individuos 

que la forman" 115 Por tanto, derechos co]ectivos y derechos humanos van ineludiblemente 

unidos, tanto sabre e] respeto a Ia Naturaleza <Pachamama> como par Ia preservaci6n del 

media ambiente, biencs jmidicos fundamenta!es del ser humano. --------------------------------

El 2 de mayo de 1996, se celebr6 el contrato de Transacci6n, Liberatotio de Obligaciones, 

Responsabilidades y Dcmandas entre Ia Municipalidad de Ia Joya de los Sachas y Ia 

Campania Texaco Petroleum, ante cl Notario Decima Quinto del canton Quito] 16 En Ia 

clausula tercera se estipula que: " ... eon el objeto de terminar extrajudicialmente el litigio 

pendiente entre las partes y que se encuentra especificado en la clausula anterior, celebran el 

presente "Contrato de Transacci6n, Liberaci6n de Obligaciones, Responsabilidades y Demandas", 

cuyos objetivos b:lsicos son los siguientes:- tres. uno) Terminar mediante el presente Contra to el 

juicio civil iniciado por el Municipio de Ia Joya de los Saehas en contra de Texaco Petroleum 

Company, juicio que se eneuentra signado con el nllmero diez y seis-noventa y cuatro en cl 

Juzgado Civil de la Joya de los Sachas ... " (lo resaltado nos cmTesponde).Es decir este aeuerdo 

transaccional tiene efeeto inter partes pues versa especifieamente sabre el juicio civil 

iniciado porIa Municipalidad de Ia Joya de los Sachas, y como tal tiene valor, par lo que su 

valor efectivamente no se puede desconocer, como bien se Io senala en Ia senteneia dietada 

114 Grijalva Agustin, "Los Derechos Colectivos, Bacia una F;(ectiva Comprensi6n y Protecci6n ", Ministerio 
de Justicia y Derechos Humanos, 2009, P3.g. xvi. 
115 Ob. Cit. Grijalva Agustin, PS.g. xvi-xvii. 
116 Vease fojas 7384 a 7425 
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por el Tribunal Ad quem pero lo que no se puede pretender, como lo alega la empresa 

casacionista, es que este efecto se extienda al gmpo de personas que present6 esta demand a 

que 110 ji1e parte del contra to transaccional, o sea a una colectividad. De ser como explica 

Chevron, las demand as presentadas por las Municipalidades en contra de Texaco Petroleum 

tendrian efecto ergo om11es, !coria que no es cotTecta, pues estos procesos no se iniciaron 

fundamentados en los derechos colectivos y difusos respecto al dai\o ambiental producido 

por la explotaci6n petrolera en el Oriente Ecuat01iano como queda anotado.-------------------

Las Aetas Transaccionales celebradas entre pmtes no tiene efectos erga omnes; el 

dcnominado Contrato para Ia E'jecucion de Trabajos de Reparaci611 Medioambiental y 

Libera cion de Obligaciones, Responsabi lidades y Demandas fue celebrado entre el 

Ministro de Energia y Minas, PETROECUADOR y Texaco Petroleum Company, en el 

ARTICULO V, LIBERACJON DE DEMANDAS, se indica que: " ... el Gobiemo y 

PETRO ECUADOR liberan\n y descargan\n para siemprc a TEXPET, Texas Petroleum Company, 

Campania Texaco de Petr6leos del Ecuador S.A., Texaco Inc., ( ... ) de cualquier otra demanda del 

Gobiemo y PETROECUADOR en contra de Las Exoneradas por Impacto Ambiental resultante de 

las Operaciones del Consorcio ... " 117 Por lo dicho su efeclo se produce entre el Ministerio de 

Energia y Minas, PETROECUADOR y TEXACO PETROLEUM COMPANY y no entre 

la senora Maria Aguinda y otros y Texaco Company y que mas adelm1te se abordara 

nu evamen te este tema. -----------------------------------------------------------------------------------

La caracteristica del dai\o ambiental es que es u11 i11tenis de todos, lema ampliamente 

desa!Tollado en los Estados Unidos118
, es decir cOl-responde a los derechos difusos, y que !a 

actual Constituci6n de la Republica del Ecuador sabre !a legitimaci6n generica en el 

at1iculo 397, numeral primcro sei\ala: "1. Permitir a cualquier persona natural o jmidica, 

colcctividad o grupo humano, ejercer las acciones legales y acudir a los 6rganos judiciales y 

111 Vease fojas 7855 a 7882. 
118 Sarmiento Gennlin, Las acciones populares en el derecho privado colombiano, Bogota, Banco de Ia 
RepUblica, 1988, PS.g. 79 "La acci6n anglosajona admite, en cambio, Ia liquidaci6n global de los perjuicios y 
su rcparto entre las victimas". 
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administrativos, sin pctjuicio de su interes directo, para obtener de ellos la tutela efectiva en materia 

ambiental, incluyendo la posibilidad de solicitar medidas cautelares que pennitan cesar la amenaza 

o el dai\o ambiental materia de litigio ... ". Por tanto, son intcreses generales por ser los 

intereses de todos los sujetos que fom1an patte de la colectividad o de una amplia pmte de 

ella y que la docttina considera 119 cotTcsponden a un con junto plural de personas 

absolutamente indetenninadas c indeterminables, que s6lo tendra entidad jmidica en tanto 

gmpo, y sin que exista entre elias vinculo jutidico alguno, sino mas bien un vinculo de 

hecho. Como sostiene Montero Aroca citado por Jose Tam Perez en su obra Proceso, Poder 

Jurisdicciona/ y Jllteia Procesal Efixtiva, Pags. 96 y 97, "Frentc a los colectivos, esos otros 

intereses (los difusos) se caracterizan porque cmrcsponden a una scrie de personas que estan 

absolutamente indetenninadas, no existicndo entre elias vinculo juridico alguno, de modo que la 

afeetaei6n a todas elias deriva s6lo de razones de hecho contingcntcs, como ser consumidores de un 

mismo produeto, vivir en el mismo Iugar". Para luego precisar este docttinario "Tiene que 

quedar clara asi que el intcrcs difuso no es el que puede centrarse en una categoria o profesi6n 

respccto de la que existe una persona juridica que asume ( ... ) la defensa del in teres eolectivo; el 

interes difuso supone que no es posiblc identificar a las personas fisieas implicadas y que no existe 

un ente, sea o no persona jmidica, que pueda afirmar (legitimamente) que agrupa a todas aquellas 

personas fisicas. Esta situaci6n de indeterminaci6n es la que origina los problemas en tomo a la 

legitimaci6n. Es indudable que cada uno de los sujetos afectados puede ejcrcitar su derecho 

subjetivo propio ( ... ) dando Iugar a un proceso, pero tambien lo es que esa legitimaci6n individual 

ordinaria es insuficicnte para dar soluci6n al problema comun e, incluso, que puede ser 

inconveniente para la misma. De ahi que primero doctrinal y luego ya en el plano legal hubiera de 

tenderse a encontrar mejores maneras de tutelar procesalmente esos intereses". -----------------------

De ahf que cualquier grupo puede ejercer este derecho en defensa del media ambiente o 

solicitar su reparaci6n; sin embargo este derecho no puede ser bajo ningun conceplo 

limitado par ningun tipo de acuerdos entre un Ministerio y Ia pmte demand ada, e interpretar 

que este tipo de acuerdos tienen efecto erga omnes, irrespeta11do incluso nmmas y tratados 

119 Tam P6rez Jose, Proceso, Poder Jurisdiccionaly Tutela Procesal Efectiva, Ara Editores, Lima PerU 2009. 
Pag.95. 
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intemacionales suscritos par el Ecuador, respecto a los derechos colectivos y difusos, par lo 

tanto no cxiste cos a juzgada, pues este acuerdo no inmiscuye y par en de no afecta a la pmte 

actora, 120 es par eso que rcsulta inutil para cl Ttibunal de instancia analizar sabre la cosa 

juzgada, cuando es evidente que este argumento es inva!ido para que csta cxcepci6n 

prospere, ni tampoco los rcfcridos acucrdos entre gobicmos scccionalcs y Texaco Company 

tienen efecto erga omnes, confonne se ha analizado. Par otro !ado la scntcncia que se 

rccmTe consider6 que los efectos de los finiquitos no son aetas de gobierno y por lo tanto 

no tienen efectos erga omnes; las conclusioncs a las que llegm1 los Jueces de acuerdo ala 

aplicaci6n de la n01mativa ecuatoriana e intemacional, no demuestran que existc falta de 

motivaci6n en una sentencia, pues los jueces si han cumplido con dicha obligaci6n, el fallo 

se encuentra sustcntado y representa en debida forma lo que ha llcgado a scr su convicci6n 

en rclaci6n a los hechos que se juzgan, esto es en relaci6n a la operaci6n mental, 16gica, 

sistematica e integral que deben hacer los operadores de justicia sabre los hechos sometidos 

a su resoluci6n, garantizando la tutela efectiva y cl dcbido proceso. Par consiguicntc, no 

existe falta de aplicaci6n de las nonnas del C6digo Civil y del ERJAFE invocadas, por lo 

que sc dcscchan los cargos fonnulados. --------------------------------------------------------------

6.4. La sentencia carece de una adecuada motivaci6n a! declarar que tiene jurisdicci6n 

sobre Chevron. 

La casacionista argumenta que en el Considerando Segundo y Quinto de la scntencia que se 

recurre, se rechaza la excepci6n de jmisdicci6n, siendo la motivaci6n incompleta. La 

motivaci6n es insuficiente cuando no se atiende a las razones de hccho o de derecho 

indispensables para tamar una decision convit1iendose la sentencia en un fallo arbitrmio, 

siendo ademas y como ya se analiz6 la molivaci6n de las sentencias una obligaci6n 

120 Op. Cit. Couture Eduardo, PS.g 344. "El punta de partida en esta materia es el de que por principia, Ia cosa 
juzgada alcanza tan s6lo a los que han litigado; quienes no han sido partes en el juicio anterior no son 
afectados por ella, y pueden proclamarse ajenos a 6sta aducicndo que res inter alios judicata alii is neque 
prodesse neque noccre potest" 

II 0 

DEFENDANTS' EXHIBIT DX  8095 
Page 333 of 445



JuicioNo.J74-2012 

indispensable para Ia tutela efectiva y el debido proceso conf01me asi lo detennina Ia 

Constituci6n de Ia Republica del Ecuador en sus mticulos 75 y 76. "De esta manera, la 

motivaci6n se concreta como criterio difercnciador entre racionalidad y arbitrariedad. Un 

razonamiento sera arbitrario cuando carezca de todo fundamento o bien sea err6neo. Se trata, en 

definitiva, del uso de la racionalidad para dirimir conflictos habidos en una sociedad que se 

configura ordenada por la raz6n y la 16gica ... con la distinci6n del contexte de descubrimiento y del 

contexto de justificaci6n es posible concebir la motivaci6n de las sentencias como la justificacion 

de la decision tomada. No puede, por lo tanto, decirse que la motivaci6n sea un simple expediente 

explicativo. Fundamcntar o justificar una decision es diferente a explicarla. Mientras para 

fundamentar es necesario es dar razones que justifiquen un curso de accion, la explicaci6n requiere 

la simple indicacion de los motivos o antecedentes causales de una accion ... la motivaci6n opera 

como una verdadera justificacion racional de la sentencia en el sentido amplio del concepto. "121 

La sentencia que sc recurre se encuentra debidamente motivada en lo que se refiere a 

jurisdicci6n y competencia, confom1e consta en cl Considerando Segundo y en el 

Considcrado Quinto de Ia misma. Por otro !ado Ia empresa casacionista no explica en que 

fonna Ia sentencia que se recune carcce de motivaci6n, Ia falta de acuerdo de quien 

tmpugna con las conclusiones a las que llegue una sentencia no significa que esta 

rcsoluci6n se encuentra viciada por falta de motivaci6n. "La motivacion de la sentencia 

constituye un clemente intelectual, de contenido critico, valorativo y logico, que consiste en el 

con junto de razonamientos de hecho y de dcrecho en que el juez apoya su decision" 122
--------------

En Ia sentencia de prim era instancia tambicn se hace un analisis rcspecto a Ia jurisdicci6n y 

competencia de los jueccs ecuatorianos para juzgar a Ia empresa demandada, mas aun 

cuando esta misma solicit6 ser juzgada por las C01tes ecuatorianas como queda razonado 

en lineas anteriores, cntonces resulta il6gica Ia posicion de Chevron Compa11y respecto a 

121 Resoluci6n No. 120-06, Registro Oficial 381 de 20 de octubre de 2006 en el juicio ordinaria (recurso de 
casaci6n) No. 17-2005. 

122 De Ia RUa Femando, Teo ria General del Proceso, Buenos Aires, Ediciones Depalma, 1991, Pig. 146. 
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este tema, sobrc todo cuando la jmisdicci6n y la compctcncia han sido ampliamente 

analizadas tanto en la sentencia de primera instancia 123 como por lade segunda instancia 124
, 

asi tambien se ha cstudiado extensamente respccto ala fusi6n 125 entre la empresa Texaco 

Petroleum y Chevron Cmporation 126 Los requisitos de fonna y motivaci{m de la sentencia 

sobre lo esencial han sido los elementos primordiales en al aniilisis del Tribunal Ad quem. 

Por lo expuesto se desecha este cargo.----------------------------------------------------------------

6.5. La sentencia de segunda instancia es contradictoria al analizar Ia irretroactividad 

de Ia ley y el canicter adjetivo de Ia Ley de Gesti6n Ambiental. 

Indica la emprcsa casacionista que en la sentencia dictada por el Tribunal Ad quem, "se dice 

no aplicar las nonnas de derecho sustantivo de la Ley de Gesti6n Ambiental" y que solo se 

habria aplicado disposiciones relacionadas con la ritualidad de los juicios. En la sentcncia 

sc aplic6 en fom1a retroactiva las nom1as de la Ley de Gesti6n A.mbiental. --------------------

En el Considerando Cumto de la sentencia que se recunc sc aplic6 el atticulo 7.20 del 

C6digo Civil, el cual cstablecc: "La ley no dispone sino para lo venidero: no tiene efecto 

relroactivo; yen conflicto de una ley posterior con otra anterior, se observan\n las reglas siguientes: 

20. Las !eyes concemientes a la sustanciaci6n y ritualidad de los juicios, prcvalecen sobre las 

anteriores desde el momenta en que deben comenzar a regir. Pero los terminos que hubieren 

comenzado a cmTer) y las actuaciones y diligencias que ya estuvieren comenzadas) se reginln por la 

I ey que es tu vo cntonces vigente" .--------------------------------------------------------------------------------

123 VCase el Considerando Primero de la sentencia dictada por Corte Provincial de Justicia· de Sucumbios, el 
14 de febrero de 2011. 
124 VCase los Considerando Segundo (analizada como excepci6n) y Quinto (analizada como nulidad) de la 
sentencia dictada por la Cotic Provincial de Justicia de Sucumbios cl3 de enero de 2012. 
125 VCase el Considerando Quinto de la sentencia dictada porIa Corte Provincial de Justicia de Sucumbios e13 
de cnero de 2012. 
126 VCasc el Considerando Tercero de la sentencia dictada por Corte Provincial de Justicia de Sucumbfos, el 
14 defebrcro de2011. (Paginas 6-16). 
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La irretroactividad de la ley cs uno de los p!incipios fundamentales del derecho, como 

sefiala Valencia Zea, "El efecto retroactivo esta prohibido par razones de arden publico. Las 

personas tienen confianza en Ia Icy vigentc, y conforme a ella cclcbran sus transacciones y cumplen 

sus deberes jmidicos. Dar efecto retroactivo a una ley equivale a destruir Ia confianza y seguridad 

que se ticne en las normas jurfdicas. Adcmas especialmente cuando se trata de reglamentaci6n de 

toda una instituci6n juiidica, existe verdadera imposibilidad para regular el cfecto 

retroactivo". 127 Lo que significa que la aplicaci6n de la ley rige para lo venidero y sus efectos 

operan una vez que ha sido publicada en el Registro Oficial. Sin embargo ante el inevitable 

conflicto de lcyes que pueden surgir, el C6digo Civil ha detelminado ciertas reg las a fin de 

resolver cua]quier tipo de conflicto, es asi que cuando surge una confi·ontaci6n entre 

diferentes normas prcvalecerii, por el criteria cronol6gico, la nonna posterior, en cuanto a ]a 

sustanciaci6n y ritualidad de los juicios, en el caso que nos ocupa, a] tiempo de presentarse 

la demanda la nonnativa vigente respecto al procedimiento cnlos juicios seguidos por dafio 

ambiental estuvo vigente Ia Ley de Gesti6n Ambienta/.128 De lo que se concluye, que ]a 

sentencia ha sido debidamente motivada, pues explica en forma 16gica la aplicaci6n de la 

Ley de Gesti6n Amb i en tal. -----------------------------------------------------------------------------

6. 6. Falta de motivaci6n en Ia aplicaci6n de Ia doctrina de responsabilidad objetiva. 

La demandada explica que en la sentencia que se recmTe se aplica el regimen de 

responsabilidad objetiva, sin embargo esta no estii debidamente motivada por lo tanto 

confonne lo establece el articulo 276 del C6digo de Procedimiento Civilla sentencia debe 

127 Valencia Zea A, Derecho Civil, Tomo I, Bogota, Temis, 1989. P8.g. 184. 
128 

"En lo que respecta a Ia aplicaci6n de Ia Ley de Gesti6n Ambiental, si bien esta ley se expide en el 
Registro Oficial No 245 de 30 de julio de 1999, es decir con posterioridad a Ia fecha de Ultimo derrame al que 
hace alusi6n Ia demanda (febrero de 1999), de conformidad con Ia previsto en el Ati. 7, numeral veinte del 
C6digo Civil: "Las !eyes concernientes a Ia sustanciaci6n y ritualidad de los juicios, prevalecen sabre las 
anteriores desde el momenta en que deben comenzar a regir''; y, los A1is. 41,42 y 43 de Ia Ley de Gesti6n 
Ambiental contienen normas de sustanciaci6n de los juicios sabre derechos ambientales" (R. 0. No 486 de 11 
XII 2008, caso derrames de crudo en una propiedad agricola, Segunda Sala de lo Civil y Mcrcantil Corte 
Suprema de Justicia.) 
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ser casada, pero no sc precis a en que fonna est a trasposici6n aquej a la estmctura del fallo y 

como han influido los supuestos cargos. -------------------------------------------------------------

De la revision de la sentcncia dictada por la Corte Provincial de Sucumbios el 3 de cnero de 

2012, sc desprende que existe la debida motivacion respecto ala responsabilidad objetiva, 

primero se indica la aplicaci6n del articulo 2236 del C6digo Civil, cxaminando el dafio civil 

y el dafio ambiental, el dafio contingente, tambien se analiza cl mticulo 2414 del rcferido 

C6digo rcspecto a la obligaci6n de quien caus6 el dafio tiene la obligacion de reparar, es 

decir se detennina la responsabilidad y el nexo causal entre las actividades realizadas por la 

accionada y el dafio ambiental, lo que ha conllevado a que se infi·inja la ley ecuatoriana. ----

Finalmcntc considera este Tribunal que el analisis de la responsabilidad civil del juez del 

nivel inferior es el adecuado, explicando por que considera corTccto cl analisis de la 

sentencia del .Juez a quo, incluso sc relaciona entre dafio y causa y las actividades 

realizad as por 1 a demand ad a. --------------------------------------------------------------------------

La responsabilidad objetiva en materia de dafios ambientales aplicada, es la adecuada, pues 

cuando se trata de dafios ambicntalcs estos son producidos por algun tipo de objeto o 

sustancia, como los desechos, liquidos, etc. Y el encargado de estos al no tcncr el suficiente 

cuidado genera responsabilidad objetiva, tesis que ha sido utilizada en Estados Unidos de 

N01te Amclica y Francia a fin de indemnizar a quiencs sc haya perjudicado por los dafios 

ocasionados.----------------------------------------------------------------------------------------------

Otra de las teolias sabre Ia responsabilidad objetiva sc basa en el riesgo crcado y el riesgo 

provecho, y quien asuma el riesgo debe responder por los dafios causados. El articulo 28 de 

la Ley General del Ambicnte de Argentina scfiala que: "EJ que cause el dai\o ambiental sen\ 

objetivamente responsable de su restablecimiento al cstado anterior a su producci6n". El articulo 

97 del Codigo Procesal de Costa Rica sefiala: "En materia ambientalla responsabilidad sera de 

ca ra cter 0 bj etivo y so lidario". ------------------------------------------------------------------------------------
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Es asi que Ia jmisptudencia de Ia Cotte Suprema de Costa Rica desde el afio 2000 ha 

venido considerando Ia existencia de responsabilidad objetiva en los procesos de medio 

ambiente.--------------------------------------------------------------------------------------------------

En el Pro grama de Estudios Socioecon6micos, de la FLACSO, en e] atticulo realizado por 

Ricardo Crespo Plaza, titulado "La resjJOnsabilidad objetiva par daiios ambientales y Ia 

inversion de Ia carga de Ia prueba en Ia Nueva Constituci6n" se sefiala: "En materia 

ambiental Ia responsabilidad subjetiva no funciona ( ... ) y muchos sistemas jurfdicos acuden a Ia 

teorfa de Ia responsabilidad objetiva ( ... ) En el caso de Ia responsabilidad objetiva se presume Ia 

culpa del demandado pues Ia demostraci6n de Ia responsabilidad se centra exclusivamcntc en Ia 

ocurrencia de un dana o de Ia producci6n de un riesgo que causa un petjuicio o peligro no solo a Ia 

vfctima sino a toda Ia sociedad ( ... ) La responsabilidad por dai'lo ambiental es siempre de canicter 

objetivo, indcpendiente que exista una nonna que asi lo establezca ... n-----------------------------------

Es asi que e] Asamblcista en el atticulo 396 segundo inciso de la Constituci6n de la 

Republica determin6 que: "La responsabilidadpordafios amllientales es_objetiy<!. Todo dafio a! 

ambiente, adem3s de las sanciones conespondientes, implicara tambien la obligaci6n de restaurar 

integralmente los ec.osistemas e indenmizar a las personas y comunidades afectadas." (Lo resaltado 

es nuestro). Norma constitucional que recoge la doctrina maymitatia respecto a la 

responsabilidad de los dafios ambientales, de ahi que no es una nmma improvisada como 

hemos analizado en el presente Considcrando. Sin olvidar que la doctrina y jurisprudencia 

han desatmllado ]a responsabilidad objetiva: "Segtin Ia doctrina, que se plasma en nuestro 

ordcnamiento jurfdico, Ia responsabilidad civil extracontractual por da!'ios es de dos elases: 

responsabilidad subjetiva y responsabilidad objetiva. Si el autor del dafio ha obrado con dolo o 

negligencia da origen a Ia denominada responsabilidad subjetiva. Si los dafios causados han sido sin 

dolo o negligencia dan Iugar a Ia rcsponsabilidad objetiva o de plena derecho" 129 Y que "El 

principia de que todo dana debe ser reparado da Iugar a] replanteamiento del dereeho de Ia 

responsabilidad, en su integridad. En ei se inscribe Ia responsabilidad objetiva, en el cual no hace 

129 Resoluci6n No. 20-2004, Primcra Sala. R. 0. No 411, de I de IX de 2004. 
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falla el nexo de la culpa entre el hecho dai\oso y la vfctima, ya que pucde ser suficiente la 

prod ucci6n d eJ d ai'lo, cl hecho ... "130 ---------------------------------------------------------- __________________ _ 

De lo expuesto se deduce que no existe infi-accic\n del mticulo 276 del Cc\digo de 

Procedimiento Civil, que Ia sentencia del Tribunal Ad quem se eneuentra debidamente 

fundamentada y que es apropiado el ana!isis velificado sabre el regimen de responsabilidad 

objetiva, por lo que se desecha el cargo acusado. ---------------------------------------------------

6.7. Omisi6n en Ia sentencia de motivar adecuadamente Ia relaci6n de causalidad 

entre los hechos y el daiio. Omisi6n de analizar Ia operaci6n de Petroecuador en el 

area de Ia concesi6n durante los ultimos 20 aiios. 

Indica Ia empresa accionada que en Ia scntcncia que se recurTe no se ha motivado 

adecuadamente respecto a Ia rclacic\n de causalidad sin considerar el heeho de que 

Petroeeuador opere\ durante los ultimos 20 ai\os. El 15 de marzo del 2010, Petro ecuador 

anuncic\ en los principales peric\dieos que Ia empresa fue responsable de 175 den·ames entre 

el 2 00 5 y 2 00 8.-------------------------------------------------------------------------------------------

En Ia sentencia impugnada se ha motivado adecuadamente Ia relacic\n entre los hechos y el 

daf\o. En los Considerandos Cuarto y Quinto se realiza un am\lisis de los dafios ocasionados 

y las pruebas aportadas en el proceso. ----------------------------~-----------------------------------

La demanda presentada por Maria Aguinda y otros se Ia realiza solamente en contra de 

Chevron Corporation, mas no en contra de Ia empresa Petroecuador, Ia litis se ha trabado en 

base a Ia demand a y las excepciones presentadas por Ia demandada, juzgar a Petroecuador 

Ia responsabilidad en base a las alegaciones presentadas porIa demandada seria dejar a 

Petroecuador sin derecho a Ia defcnsa, violando ademas el principia dispositivo.--------------

130 Resoluci6n No 378-1999, Terccra Sala, R. 0. No 23,23 11 del2000. 
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Al Tribunal Ad quem no lc corTespondi6 entonces analizar la responsabilidad de 

Petroecuador, por rec01tes de prensa a los que se refiere, y menos atribuir a Chevron unos 

dail.os y a Petroecuador otros dail.os, tercero que jamas fue demandado, sin que ejerza 

derecho a la defensa, violando el debido proceso y peor aun basarse en declaraciones del 

Gerente General de Petroecuador sabre la obligaci6n de reparar o remediar una 

detenninada area, hacerlo comportaria vinculo con Ia legitimaci6n en la causa, alegaciones 

que de ninguna manera pueden ser consideradas susceptibles de recurso de casaci6n. El 

recurso de casaci6n cs un recurso tecnico, en el cual el recunente tiene la obligaci6n de 

motivar, determinando expresamente el agravio, el vicio y el derccho en que ha incunido Ia 

sentencia venida de grado, y no ]a sentencia de primera instancia como se ha venido 

arguyendo a lo largo del recurso. ----------------------------------------------------------------------

Finalmente las conclusiones a las que ha llegado el Tribunal Ad quem son confonnes a la 

valoraci6n de ]a prueba de acuerdo a sus principios rectorcs y que no corTesponde esta 

facultad al Tribunal de Casaci6n analizar por esta causal, tanto mas que 6sta es atribuci6n 

privativa de los jueces de instancia. Por las razones expuestas se descartan los cargos 

alegados. --------------------------------------------------------------------------------------------------

6.8. La sentencia incurre en contradicciones cuando dice que no aplica determinadas 

pruebas sin embargo de lo cual funda en elias su sentencia. 

La casacionista sefta]a que no existe motivaci6n en Ia sentencia por cuanto se dejan de 

senalar los calculos de los montos. De Ia revision de Ia sentencia en cl Considerando Quinto 

consta el analisis de Ia prueba ap01tada en e] proceso, y concluye Ia Sala: "La Sala estima 

coherente y con sinderesis 16gico-juridica Ia apreciaci6n del infe1ior en esta parte porque parte del 

cumulo de aporlaci6n probatoria en el juicio a que haec precision el inferior. En cuanto a criterios 

de valoraci6n dineraria, se puede vcr, y afinnar que el juzgador de instancia no ha recogido crilerios 

o para metros econ6micos que aparecen del juicio- y nada de raro tendria que lo bubiera hecho -. Ni 

los ha considerado como media de prueba para decidir; Ia sentencia del Juez a quo detennina 

montos distintos a los establecidos o senalados por las partes en defensa de sus intereses."------------
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La Sala de instancia consider6 que el ana!isis del A quo respecto a los mbros es 16gico y 

coherente, no solo se realiza una mera referencia respeeto a Ia sentencia de primer nivel, ya 

que se expliea que se han reeogido pan\metros eeon6mieos que aparecen en el proceso. 

Para que exista motivaci6n en una sentencia no es neccsario extensas cxplicaciones 

respecto a las decisiones que sc toman, pues adcmas en el caso que nos ocupa seria 

innecesario volver a considerar las explicaciones del A quo cuando estas son las mismas 

que asi considera el Tribunal Ad quem. Cabe en esta parte sei\alar lo que Couture eminenle 

tratadista, reeogido por Ia Enciclopedia Juridica Omeba, y citado por Manuel Tama, 

expresa: " ... se advierte que la sentencia consiste, fundamentalmente, en tres direcciones del 

espfritu: en primer termino Jeer ( o escuchar en el proceso oral); Juego pensar; y por ultimo 

cscribir ( ... ) EI jucz lee el proccso par sf mismo, porque csta actividad es necesaria para fonnarsc 

cl conocimicnto de las casas y de los hechos ( ... ) Lucgo piensa, extraycndo de Ia lectura las 

consecuencias que su inteligencia le dicta, apartando los materialcs inUtilcs y separando los que 

considera relevantes y eficaces. Esta actividad constituye un complejo proceso reflexivo ... ' 131
-------

Distinto es euando en una sentencia solo se sei\ala que se ratifiea Ia senleneia del inferior, 

es en ese momento que una sentencia cat·ecc de motivaci6n. Es decir el Tribunal Ad quem 

debe sei\alar por que considera que Ia sentencia que se apela es 16gica, coherente, por que 

ratifica Ia sentencia del Juez a quo, no es necesario grandes explicaciones o repeticiones 

innecesarias. Una sentencia debe ser clara, precisa, coherente, puntual. 132 Razones por las 

que se inadmite el cargo denunciado.------------------------------------------------------------------

6.9. La sentencia es arbitraria cuando ratifica Ia fundamentaci6n de Ia sentencia de 

instancia en pruebas que no fueron pedidas, practicadas y ordenadas conforme Ia ley. 

131 Tama Manuel, El Recurso de Casaci6n en Ia JurL~]Jrudencia Nacional, Edilex S. A Editores. Guayaquil
Ecuador 2011. Pag. 516. 
132 "Asf, se afirma que las rcsolucioncs sc motivan con mas cuidado y precisiOn cuando su trascendencia cs 
mayor y cuanto mas imprecisas o abstractas scan las normas aplicables. La motivaci6n es, en todo caso, uno 
de los elementos fundamentales en el control de la arbitrariedad. Por consiguiente, actUa como un clemente de 
prevenci6n y control fi·ente a Ia arbitrariedad." Gaceta Judicial. Afio C. Serie XVII. No.2. Pag. 363. (Quito, 9 
de noviembre de 1999). 
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La accionada a!aca en esta ocasi6n ala pmeba apmtada en el proceso, como la infonnaci6n 

apmtada, encuestas, repmtes tecnicos, y que en la sentencia que se recmTe se indica que las 

pmebas deben ser consideras en su conjunto. Argumentaci6n que como ya se analiza no cs 

valida acusarla por la causal quinta como falta de motivaci6n y arbitrariedad en la 

seillencia.--------------------------------------------------------------------------------------------------

La causal quinta por falta de motivaci6n proccdc cuando existen por ejemplo 

contradicciones entre un considerando y otro, sc admite y se niega, es dccir carece de 

16gica. "La motivaci6n ha de rcunir diversos requisitos: hade ser exprcsa, clara, complcta, lcgitima 

y 16 gica ~~ 133 ----------------------------------------------------------------------------------------------------------

Si la empresa casacionista prctcndc que se case la scntencia por vicios en la calificaci6n o 

valoraci6n de la pmeba, esta procede de acuerdo a la causal tercera por vicio de valoraci6n 

de la pmeba, cuando esta ha sido valorada en forma absurda, il6gica, contraiia a las 

minimas de expe1iencia del juez o las reglas de la sana critic a, lo cual debe ser debidamente 

comprobado y motivado por la casacionista, lo que no ocmTe en el caso que se analiza. Este 

Tribunal y Sala de lo Civil y Mercantil ha manifcstado que el recurso de casaci6n, de 

acuerdo a la ley, la doctrina y jurispmdencia unifonne, es (mico, extraordinario, fo1mal, 

legitimo y completo y que, por tanto, debe cumplir la cxigencia de la ley de la materia y 

detenninar, expresamente, sus elementos constitutivos que permita de manera cic1ta y 

positiva establecer los desatinos de la sentencia al no contener los requisitos cxigidos por la 

ley o en su paitc dispositiva se adopten decisioncs contradictorias o incompatibles. Se !rata, 

pues, de un recurso de tecnica juridica. Por lo expuesto se rechaza el cargo acusado.---------

6.10. Falta de motivaci6n en Ia condena de dafios punitivos. 

La cmpresa recuiTente viene alegando por difercntes causales sabre la condena por dai\os 

punitivos o punitive damages asi Hamada por la doctrina, y la disculpa publica dictada por 

el Juez a quo y que la sentencia de la Cmtc Provincial de Justicia de Sucumbios dictada cl 3 

133 Resoluci6n No. 112 de 21 de abril de 2003,juicio No. 127-02, R.O. 100 de 10 de junio de 2003. 
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de enero de 2012, ratifiea los dafios punitivos y reeonoee Ia validez de Ia senteneia dietada 

por cl inferior, alegando la accionada Ia falta de motivaci6n de la sentencia, si como indica 

Ia empresa demand ada esta condena no ha sido solicitada porIa patte actora en la demand a 

sin embargo de lo cual el Juez de primer nivel Ia ha ordenado. No concieme esta 

impugnaci6n hacerlo porIa causal quinta que opera cuando ocunen dos vicios en el fallo, 

que Ia sentencia rebatida no contenga los requisitos exigidos por Ia ley, y que en Ia parte 

dispositiva se adopten decisiones contradictorias o incompatibles, y porque ademas 

involucra las exigencias de Ia motivaci6n que debe contener toda sentencia, y como se dice 

doctrinarimnente "Los requisites que ataiien a la estructura de Ia sentencia son los siguicntcs: a) 

Elementos subjetivos o individualizaci6n de los sujetos a quienes alcance el fallo; b) cnunciaci6n de 

las pretensiones; c) motivaci6n de la sentencia, que configura el tema mas amplio y trascendente de 

estas reflexiones; d) parte resolutiva; fecha y firma". 134 Ninguno de estos elementos han sido 

omitidos en la especie; la sentencia impugnada contiene los requisitos fonnales y de fonda 

exigidos por Ia Icy; esto es, eontiene en su estruetura Ia pat1e expositiva, eonsiderativa y 

dispositiva o resolutiva, por lo que el Tribunal de Ia Sala no advier1e falta de requisitos en 

la misma ni de motivaci6n eoherente ni deeisiones eontradietorias entre la parte motiva y Ia 

resolutiva. Por las razones expuestas deviene en improeedente el cargo aeusado.--------------

6. 11. De las contradicciones en que incurre la aclaracion y ampliacion de Ia sentencia. 

En relaei6n a los difercntes incidcntcs end6genos de aclaraci6n y ampliaci6n alegados en 

casaci6n por Ia empresa recurrente, que son propios y privativos de Ia secuencia proccsal, 

llamados tambien recursos horizontales y resueltos por el Tribunal Ad quem, en cuanto a 

que no es competente para conoccr el fi·aude procesal, es con dicho fundamento que en cl 

auto de aclaraci6n solicitado por las partes se dej6 a salvo las acciones legales a las cua!es 

se ere an asistidas las partes. El considerar de manera suficiente y clara que no existe fraude 

procesal en el proceso, a criteria del Tribunal de Alzada, no significa que exista 

contradicci6n entre Ia sentencia dictada el 3 de enero de 2012 y el auto dictado e] 13 de 

134 Femando de Ia RUa) Teo ria General del Proceso) P3g. 44. 
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cnero de 2012, cs clara que a! dejar a salvo los derechos y acc10nes de las pattcs se 

reconoce Ia falta de competencia para juzgar Ia existencia o no de un frau de procesal.--------

De lo que se concluye que no existe contradicci6n entre Ia sentencia dictada el 3 de enero 

de 2012 y el auto dictado el 13 de enero de 2012, ni nint,'lln tipo de arbitraricdad. La 

arbitrariedad se produce cuando se va en contra de Ia ley, en el caso concreto y como ya 

analiz6 este Tribunal de Casaci6n, al no ser competente el Tribunal Ad quem para juzgar 

temas como fraude proccsal, no existe ning!ln tipo de arbitrariedad, no sc ha infringido par 

tanto el articulo 281 del C6digo Procesal Civil. Par lo expuesto se desecha este cargo. ------

6.12. Contradicci6n entre Ia sentencia y el auto de aclaraci6n y ampliaci6n de Ia 

sentencia acerca del fra udc procesal. 

Como queda explicado en el numeral 6.11., el hecho que Ia Sala de instancia ha 

considerado que no cxiste evidencia de fi·aude procesal, y a! mismo tiempo no es 

competente para resolver sabre tal, no significa que existe contradicci6n alguna, par cuanto: 

I) No sc esta juzgando sabre Ia cxistencia o no de un fraude procesal. 2) La competencia 

para resolver sabre Ia existencia del frau de procesal no cotTesponde a! juez de instancia o 

Tribuna I de Alzada.--------------------------------------------------------------------------------------

Si la Cottc no encuentra Ia evidencia necesaria para detcnninar la existencia o no de fraude 

procesal, no significa que este deje de existir par si mismo, pucs en Ia mayoria de 

legislaciones y como se ha examinado y explicado en esta sentencia, estos temas son 

lratados par separado siendo la matetia de la litis Ia detenninaci6n o no del cometimiento 

de un fraude proccsal, en este caso no se trata de resolver sabre estc punta, la litis esta 

cnmarcada bajo otra luz, ademas a! ser un proceso verbal sumario que no ad mite esta clase 

de inc id en tes. ---------------------------------------------------------------------------------------------

Par otro !ado si existiere fraude procesal como sefiala Ia empresa casacionista, que par 

cietto no se ha justificado confotme a derecho con resoluci6n alguna que haya causado 
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estado como se dej6 sentado (,que cfeeto otorga Ia legislaci6n ecuatoriana en estos casas? 

(,Cuales son las sanciones penates, civiles, procesalcs para este tipo de conductas? ;,Es el 

mismo juez que resuclve Ia causa, que debe declarar Ia existencia de un fi·aude procesal? 

(,La naturaleza del frau de procesal es civil o penal?-------------------------------------------------

Este Tribunal de Casaci6n encuentra que existe Ia suficiente motivaci6n respccto a Ia falta 

de competencia para que el Tribunal Ad quem rcsuelva sabre un tema de fraude procesal, 

pues no se encuentra establecido en Ia ley, ni como causa de nulidad, confonne se ha 

analizado, ni tampoco existe Ia competencia del juez civil, confonne lo ha manifcstado Ia 

Corte Provincial de Justicia de Sucumbios, tam poco cncuentra ningun tipo de contradicci6n 

entre Ia sentencia dictada el3 de enero de 2012 y el auto dictado el13 de enero de 2012. En 

vi1tud de lo expuesto no procede el cargo acusado.-------------------------------------------------

6.13. El auto de ampliacion y aclaracion no resue1ve motivadamente las 

impugnaciones de Chevron a Ia competencia de los miembros de Ia Sala Unica de Ia 

Corte Provincial de Justicia de Sncumbios. 

La empresa casacionista sefiala que existe falta de motivaci6n respecto al procedimiento 

mediante cl cual fueron nombrados los Conjueces que integraron Ia Sa!a Unica de Ia Cmte 

Provincial de Justicia de Sucumbios, cuando en Ia scntencia se limita e] Tribunal Ad quem a 

indicar que: " ... los motivos procesales aparecen expuestos en autos, y calificados opmtunamcntc, 

asi como los aetas administrativos internos del Consejo de la Judicatura de Sucumbios para 

in te gr ar la ... '' ------ -------- --------------- --------------------------- ------------------- ------------ ----------- ------

AI indicar el T1ibunal Ad quem que los motivos procesales aparecen en autos, significa que 

en el proccso constan los respectivos oficios, autos, providencias, justificaciones, por las 

cuales se constituy6 el Tlibunal, no es esto una mera referencia, pues las pmtes pueden 

revisar en el proceso cad a una de las justif1caciones que con stan respecto a Ia confmmaci6n 

del T1ibunal, no es necesario que se indique cada una de las justificaciones y aetas 

administrativos realizados por el Consejo de Ia Judicatura parajustificar Ia competencia del 
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Tribunal Ad quem toda vez que sc cncuentra debidamente justificada confonne sc ha 

analizado y sei\alado en csta resoluci6n. Al no cxistir falta de motivaci6n en la aludida 

impugnaci6n, se rechaza el cargo fonnulado.--------------------------------------------------------

6.14. El auto de aclaraci6n y ampliaci6n dictado el13 de enero de 2012, explicitamente 

reconoce que el juez de instancia para resolver consider6 informacion que no fue 

incorporada al expediente. 

Respecto a esle punto Ia cmpresa recuncnte no cxplica en que fonna no existe motivaci6n, 

se limita a transcribir Ia pa1te conespondiente para luego en 5 lineas sci\alar sobre 

supucstas rcuniones entre jueces. "El recurso de casaci6n en todos los sistemas esta sometido a 

estrictas reglas fonnales, especiahnente en lo que se refiere a los requisites para la interposici6n del 

recurso"ns Lo que quicre decir es, que Ia fundamentaci6n del recurso debe scr clara, precisa, 

explicando el vicio alegado, co!Telacionado Ia sentcncia con las respectivas nonnas, 

principios, etc. El rccurso de casaci6n es una demanda contra Ia sentencia que se recmTe, 

es un recurso tecnico, fonnal, cl que tiene por fin el control de Ia legalidad de las sentcncias 

y de Ia Constituci6n, es por eso que Ia casacionista debe alegar en tomo a la sentencia que 

rccurre, y su fundamentaci6n debe ser precis a y no como en este pun to vaga, basandose en 

suposiciones, que justicia sc puede esperar y que justicia existiria si un juez dictara sus 

resoluciones en base a "suposiciones" de las pmtes, es por eso justamente la necesidad de Ia 

pmeba y la motivaci6n a fin de evitar la arbitrariedad. Por cuanlo no existe un fundamento 

claro, preciso, se rechaza el cargo fonnulado.--------------------------------------------------------

6.15. El contenido de las disculpas incluido en el auto de aclaraci6n y ampliaci6n de Ia 

sentencia es contradictorio. 

La alegaci6n respecto a la imposici6n de ofrecer disculpas publicas a que se condene a 

Chevron carece de motivaci6n, segun expresa Ia empresa casacionista, sin embargo en su 

135 Vcscovi Enrique, Los recursos judiciales y demO.s Medias Impugnativos en Iberoamirica, Ediciones 
Depalma, Buenos Aires, 1998 Pag. 279-280. 
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recurso no se explica la contradicci6n entre la sentencia y cl auto de aclaraci6n y 

ampliaci6n, mas muestra su inconfonnidad con el contenido de las disculpas a la cual ha 

sido condenada cumplir. Este tema sera tratado en el siguiente Considerando.-----------------

SEPTIMO.- TERCERA OBJECION.- 7.1. El numeral 4 del mticulo 3 de la Ley de 

Casaci6n, procede cuando en: "Resoluci6n en la sentencia o auto, de lo que no fuere 

materia dellitigio u omisi6n de resolver en ella todos los pun los de la litis".-------------------

Esta causal procede cuando se ha transgredido el principia de congmencia, las pretensiones 

de las pa1tes se de ben encontrar en annonia con la scntcncia, y esta no puede fundarsc en 

hechos que no sc cncuentren en el debate procesal. Es por esa raz6n que se debe confi·onlar 

los aspectos que han sido materia de la litis con lo resuel!o, es decir unicamente los punlos 

sobre los que se lrab6 la litis.--------------------------------------------------------------------------

7.2. Casos especificos de violaci6n de Ia sentencia de primera instancia, ratificada 

por Ia segunda, de los principios dispositivos y de congruencia que determinaron Ia 

falta de aplicaci6n de los articulos 168.6 de Ia Constitnci6n de Ia Republica, 19 y 140 del 

C6digo Organico de Ia Fun cion Judicial y 273 del C6digo de Procedimiento Civil. 

De inicio, Ia sentencia de primera instancia, ratificada porIa de segunda, no puede ser 

congruente porque no existe una demand a viilida. 

Expresa la compafiia demand ada que la sentencia dictada cl 3 de encro de 2012 ampliada y 

aclarada el 13 de enero del mismo afio, y que ratifica la sentencia de p1imeria instancia 

dictada el14 de febrero de 2011, es un acto viciado ab initio. Por cuanto 20 finnas habian 

sido falsificadas su cfccto cs la nulidad de la dcmanda, por lo tanto existe incongmcncia en 

la sentencia. ----------------------------------------------------------------------------------------------
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La incongmencia "Es disconfonnidad; falta de pertinencia, relaci6n o conveniencia. 

lncompatibilidad entre fundamentos y consecuencias. Contradicci6n en el proceder, los alegatos o 

las resoluciones. La incongruencia constituye motivo del recurso de casaci6n cuando una sentencia 

nose a justa a las pretensiones oportunamente deducidas por los litigantes."136 
--------------------------

Como se expres6 en cl Considerando anterior de esta sentencia, !a supuesta falsificaci6n de 

firmas, no es un asunto que conesponda juzgar a! juez civil, es asi que !a empresa 

casacionista sefiala !a existencia de un supuesto delito, adetm\s que este hecho ha sido ya 

alegado, por !a causal segunda, confonne ha sido expuesto en !a presente resoluci6n y que 

se lo vuelve invocar por los mismos fundamentos, como tiene sei\alado este Tribunal de !a 

Sala no puede por un mismo hecho juridico ser materia de cargo de !a causal cumta lo que 

ya fue por !a segunda causal dado que las causales son aut6nomas e independientes, 

alcgaci6n que ha sido expresamente rechazada por este Tribunal de Casaci6n y a! no existir 

causa de nulidad es inutil que se alegue incongmencia de !a sentencia, mas aun cuando esta 

defensa no es motivo de las pretensiones que han sido deducidas por !a pmte demandada, 

en su contestaci6n a !a demanda137 mal podia declarar entonces el Juez a quo o el Tribunal 

Ad quem, pues, las consideraciones de !a sentencia instauran los elementos objetivos de 

ella, porque son las valoraciones de los hechos juridicos, de las acciones y excepciones que 

hade resolver el juez para su detetminaci6n, y que "Efectivamente en un proceso se plan tea un 

conflicto a traves de las pretensiones eontenidas en !a demanda y de las excepciones contenidas en 

!a contestaci6n a !a demanda, esto quiere decir que el juez no conoce mas que !a verdad que las 

" · I I . d " 138 pa tles e 1an con1un1ca o. . . -----.-----------------------------------------------------------------------------

De otro !ado, no sc puede como se lo hace cntremezclandolas por el primer cargo de 

violaci6n de los principios dispositivo y de congmencia de !a sentencia de prim era instancia 

y confitmada por !a de segunda instancia, cuando por esta causal se puede atacar !a de 

136 Cabanellas Guillermo, Diccionario Encic!opl:dico de Derecho Usual, Tomo IV, Editorial Heliasta, 
Buenos Aires Argentina, P8.g. 379. 
!37 vease fojas 243-266 del cuaderno de primera instancia. 
138 R. 0. No. 99- 9 VI 2003. Pag. 13. 
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segundo nivel. En cuanto a las nonnas de los mticulos 19 y 140 del C6digo Organico de la 

Funci6n Judicial no explica la emprcsa casacionista c6mo se han transgredido estas nonnas, 

sin dar elementos de juicio a este Tribunal de Casaci6n para analizar las rcfctidas nom1as 

bajo la prescnte alcgaci6n, por lo que no ha Iugar los cargos acusados.--------------------------

7.3 Las pretensiones de Ia demanda y cl aparccimicnto de nnevas prctcnsiones a partir 

del informe de Richard Cabrera 

Las prctensioncs de los acto res, scgun consta en !a dcmanda: 

1. La eliminaci6n o remoci6n de los 1. La sentencia de pnmer nivel sefiala: 

elementos contaminantes que amcnazan "Esta pretension es admitida por lo que se 

todavia al ambiente y a la salud de los condena a Ia demandada a Ia completa 

habitantes. En consecuencw, !a remoci6n de los elementos contaminantes 

referidos ... "139 sentencia deben\ disponer: 

1.1. La rcmoci6n y el adccuado tratamiento 1.1. "La remoci6n y el adecuado 

y disposici6n de los desechos y tratamiento y disposici6n de los desechos y 

materiales contaminantes todavia materiales contaminantes todavia existentes 

existentes en las piscinas o fosos en las piscinas o fosos abiertos par 

abiettos por TEXACO y que han sido TEXACO y que han sido simplemente 

simplemente taponadas, cubiettas o taponadas, cubiertas o inadecuadamente 

inadccuadamcntc tratadas; tratadas "140 

1.2. El saneamiento de los rios, esteros, 1.2. " ... se ordena que estas deben ser 

lagos, pantanos y cursos naturales y saneadas en Ia medic/a de lo posible, a 

m1ificiales de agua y la adecuada costa de Ia demand ada "141 

139 V6asc Ia scntcncia dictada porIa Sala Unica de Ia Corte Provincial de Justicia de Sucumbios, el 14 de 
febrero de 20 II, Considerando Decima Tercero, pagina 179. 
140 Ibidem 
141 Ibidem, P<lg.l80. 
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disposici6n de todos los materiales de 

desecho; 

1.3. La remoci6n de todos los elementos de 1.3. " ... esta Corte nota que se demand6 Ia 

estmctura y maquinaria que sobresalen remoci6n de inji-aestructura abandonados, 

d I I I . d 1 • ' «142 e sue o en os pozos, estac10nes y pero no proce e ,a pretenswn ... 

subcstaciones cetndos, clausurados o 

abandonados, asi como de los ductos, 

tuberias, tomas y otros elementos 

semejantes relacionados con tales 

pozos; y, 1.4. " ... ante lo que se considera que nose 

1.4.En general, !a limpieza de los tetTenos, ha demostrado en el expediente, como en 

plantaciones, cultivos, calles, caminos y derecho se requiere, Ia presencia de daiios 

edificaciones en los cuales todavia ni Ia necesidad de /impieza de terrenos 

existan rcsiduos contaminantes 

producidos o generados a consecuencia 

de las operaciones dirigidas por 

TEXACO, inclusive los depositos para 

desechos contaminantes constmidos 

como pmte de las mal ejecutadas tarcas 

de limpicza ambiental. 

2. La rcparaci6n de dai\os ambientales 

causados, conforrne lo dispuesto por el 

mticulo 43 de !a Ley de Gesti6n 

Ambicntal. En consecucncia en 

sentencia debeni ordenarse: 

particulares, cultivos, calles 0 

difi . ,J43 e z zcacwnes ... 

2.l.La ejecuci6n en las piscinas abicrtas por 2.1. " ... par /o que con respecto de Ia 

142 Ibidem, Pag. 180. 
143 Ibidem, Pag. 180 
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TEXACO de los trabajos ncccsanos limpieza de sue los se observa Ia valoracil)n 

para rccupcrar las caracteristicas y hecha en el Dictamen Pericial (. . .) y deberri 

condiciones naturales que el suclo y cl propender a recuperar las condiciones 

medio circundante tuvieron antes de naturales del suelo impactado por las 

actividades de Texpet ... "144 sufl"ir los daiios; 

2.2.La contrataci6n a costa de la 2.2. " ... para lo cual deb era contarse con el 

demandada de personas o instituciones trabajo conjunto de entidades 

especializadas para que diseiien y especializadas y reconocidos en Ia materia 

pongan en marcha un plan de ( .. .) :tsta medida de reparaci6n, en cuanto 

recuperaci6n de la fauna y flora nativas, tenga exito en retornar las condiciones de 

en donde fuere posible; Ia flora y.fauna" 

2.3.La contrataci6n a costa de la demandada 2.3." ... por lo que como medida 

de personas 0 instituciones complementaria se 01·dena Ia ejecuci6n de 

especializadas para que diseiien y un sistema o sistemas de agua potable (. . .) 

pongan en marcha un plan para la y beneficiar a las personas que habitan en 

regeneraci6n de la vida acw\tiea; el area que ./i1e operada por Ia 

2.4.La contrataci6n a costa de la demandada demand ada ... "145 

de personas 0 instituciones 2.4 "no se puede ordenar Ia reparaci6n 

especializadas para que diseiien y individual (. .. ) pero si se puede ordenar 

pongan en marcha un plan de medidas que igualmente ataquen de modo 

mejoramiento y monitoreo de la salud general al problema (. . .) por lo que se 

de los habitantes de las poblaciones condena a Ia demandada a suji-agar los 

afectadas por la contaminaci6n. costas para Ia implantacic!n de w1 sistema 

d I d ,!46 e sa u . 

3. El pago del diez por ciento del valor que 3. "Adicionalmente , por mandata legal el 

represente cl monto de las reparaciones, demand ado debo·a satL1jacer un 10% 

144 Ibidem, Pag. ISI 
145 Ibidem, Fag. I82-I83 
146 Ibidcm, P3.g. 183. 
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al que se refiere el inciso segundo del adicional a/ valor sentenciado par concepro 

mticulo 43 de la Ley de Gesti6n de reparaci6n de dm1os a nombre del 

Ambiental; asi como el pago de las Frente de Defensa de Ia Amazonia" 147 

costas de la acci6n y lo que valgan el 

tiempo y diligencia empleados en ella, 

segun lo previsto en el mticulo 2261 del 

C6digo Civil. Lo que por estos 

conceptos se ordene pagar, debera 

tambien entregarse, por expreso pedido 

de los demandantes, al Frente de 

Defensa de la Amazonia. 

De la confi'ontaci6n entre la sentencia y la demanda se puede sefialar que aquella ha sido 

congmente con lo solicitado, toda vez que las percepciones indemnizatorias han sido 

fundamentadas en los rubros y conceptos reclamados, dej an do la salved ad de los dafios 

punitivos que como se analizan\ en este Considerando, estos no son procedentes, porno 

estar contemplados en la legislaci6n ecuatoriana. ---------------------------------------------------

Es necesaiio aclarar e insistir que no se puede solicitar que !a sentencia sea cas ada por los 

mismos hechos o normas y por diferentes causales, por cuanto esto va en contra de la 

tecnica de casaci6n, )a etica y lealtad procesal al pretender confundir al juzgador. Por lo 

expuesto no existe incongmencia en el fallo de alzada. --------------------------------------------

7.4. La utilizaci6n del concepto "holistico" del dafio ambiental para englobar las 

nuevas pretensiones. 

147 Ibidem, Pag. 187 
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Las pre!ensiones que constan en la demanda han sido debidamcnte confi-ontadas con la 

resoluci6n de primera instancia, la cual ha sido ratificada por la sentencia de segunda 

instancia, confonne ha quedado analizado, en las lineas precedentes. El argumento sobre la 

utilizaci6n de un conccpto no cs una acusaci6n viilida para proponer el recurso de casaci6n. 

El recurso de casaci6n debe proceder respec!o a la aplicaci6n, falta de aplicaci6n o err6nea 

inte1pretaci6n de normas de derecho, prcccdentes jurisprudenciales, nomws procesales 

cuando se ha viciado al proceso de nulidad insanable o cuando se ha provocado 

indefensi6n; preceptos aplicables a la valoraci6n de la pmeba, lo que no fuera materia de la 

litis, cuando la sentencia no contuviere los requisitos exigidos por la ley o cuando se 

adopten dccisiones contradict01ias (mticulo 3 de la Ley de Casaci6n). De lo que se 

desprende claramente que los conccptos propios o doctrinales utilizados en una sentencia 

no son susceptibles de recurso de casaci6n, mas aun que el concepto "holistico" como se ha 

seiialado en la sentencia de p1imer nivel ha sido aportado como pmeba por la propia 

empresa accionada, mientras por esta causal se ataca dicha definicion. Por es!e motivo, se 

re chaza el cargo fo mlU !ado. ----------------------------------------------------------------------------

7.5. Condena a reparaciones no pretendidas enla demanda 

a) Condena a una indemnizaci6n por daiios punitivos y, alternativamente a pedir 

disculpas publicas. 

Los daiios punitivos o punitive damages se han desmTollado en el derecho anglosaj6n, uno 

de sus paragdigmaticos casos es "Grimshaw vs. Ford Motor Co.", en 1981, por los 

accidentes ocU!Tidos con el modclo de cmTo denominado Ford Pinto, que se incendiaba 

cuando era chocado por la pmte trasera, a pesar de que este despelfecto era conocido por la 

compaiiia, decidi6 indemnizar a las personas que prcscntaban un reclamo, mas no corregir 

el defecto de este vehiculo o sacarlo del mercado. Debido a este indebido comp01tamiento 

se conden6 a la compaiiia a pagar una suma de dinero adicional al monto de indenmizaci6n. 

Esta suma adicional se la conoce como punitive damages, que es el importe de dinero que 
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se debe afiadir por el beneficio que recibio quien comete el dafio, es decir se configura un 

beneficio superior al monto del pe1juicio, lo que buscan los dafios punitivos es una sancion 

por un hccho reprochable y evitar que este tipo de conductas se vuelvan a repetir, es decir 

ej emp lifi ca. -----------------------------------------------------------------------------------------------

En Argentina se discute sobre la existencia o no de dai\os punitivos, dos son las posiciones, 

la primera que sefiala que efectivamente existen dafios punitivos, cuando en el Codigo Civil 

se establece que el poseedor de mala fe pagan\ por los fiutos generados, y la otra posicion 

que no existen dafios punitivos en la legislacion argentina, por cuanto no se encuentra 

expresamente consagrada en la legislacion, uno de los miis fehacientes doctrinarios que 

defiende esta posicion es Luis Diez- Picazo, autor espafiol que sostiene que en Espana 

. 1 d - . . d d '1 . . 148 tampoco ex1sten os anos pumt1vos e acuer o a esta u tuna tcs1s. ---------------------------

Nuestra legislacion detennina que quien ha cometido un delito o cuasidelito que ha infelido 

dafio a otra persona estii obligado a indenmizar. Estii obligado a la indemnizaci6n quien 

hizo el dm1o. Es asi que el ebrio responde por los delitos o cuasidelitos cometidos, lo 

mismo sucede con los padres de familia o quien estii obligado a la guarda de personas, 

animales, o cosas (cdificios). Se consagra en el Codigo Civil ccuatoriano la reparaci6n ala 

victima, miis no sc ha establecido medidas ejemplificativas que pucdan justificar cl aplicar 

precedentes o jmispmdencias de otras legislaciones como es la ame1icana. De ahi que, 

como bien expresan los doctrina1ios, "donde no dice Ia ley no lees dado aljuez".------------

La Ley Orgiinica de Defensa del Consumidor faculta al jucz para establecer multas, 149 sin 

embargo el a1ticulo 71 de la refelida ley, estipula que el consumidor tiene derecho a una 

indemnizaci6n por dm1os y pe1juicios causados, reparaci6n gratuita del bien, reposicion o 

devolucion de lo cancelado. Sin embargo, quiziis la medida miis ejemplificativa que 

tenemos en la legislacion ccuatoliana es la imposici6n de sanciones por publicidad 

148 Diez Picazo Luis) Derecho de Dai"ios, Civitas Ediciones) S.L) Espai1a) 2000) Pig. 44. "Es verdad que Ia 
funci6n punitiva estuvo en los origenes de normas que hoy denominamos de responsabilidad civil 
extracontractual, pcro hay que en tender que en la actualidad es por complete ajena a elias". 
149 Atticulo 70 de Ia Ley Orginica de Defensa a! Consumidor. 
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engai\osa, pero estas multas no son entregadas a las victimas por lo que tampoco 

configurarian los elementos de los dai\os punitivos. Respecto a este lema no se puede dejar 

de mencionar cl articulo 79 de la Ley Organica de Regulaci6n y Control del Poder de 

Mercado, en que se imponen sanciones a quienes infi·injan la ley deliberadamente o por 

negligencia, imponicndo multas de acucrdo al volumen de negocios de la empresa, cs lo 

mas cercano a dai\os punitivos que podemos cncontrar en nuestra legislaci6n. En rclaci6n al 

precepto del articulo 951 del C6digo Civil ecuatoriano que es parecido al argentino yen el 

que se basa una de las posiciones sabre la existencia del dai\o punitivo, esto es que el 

poseedor de mala fe pagara por los fi:utos generados, es una tesis carente de sustento que de 

manera alguna se asemeja a los dai\os punitivos por cnde inaplicable en nuestro 

ordenamiento jmidico, por lo que no existe en el campo civil dm1os punitivos, mas aun 

cuando estos imponen una pena en el ambito civil, para la procedencia de los dai\os 

punitivos debe estar expresamente detenninado en ]a ley, tomando en cuenta que 

generalmente el derecho administrativo y penal son los que imponen penas y no el derecho 

civil, por eso es nccesario el establecimiento exprcso en la ley de los dai\os punitivos, 

recordcmos que los dai\os y perjuicios nacen en el derecho como una venganza contra 

quien ha causado un dai\o para finalmente y a !raves del tiempo convertirse en un derecho 

reparatorio, mas los daFios punitivos van mas alia de Ia reparaci6n, y quien recibe la 

cantidad establecida mediante una multa es la victima, por lo que tam bien debe probarse en 

cl caso de dai\os punitivos la malicia con que ha actuado quien produjo el dai\o y por otro 

]ado la legislaci6n en caso de prever dai\os punitivos debe establecer maximas y minimas 

de las multas a fin de no generar fi·audes o la busqueda de enriquecimientos sin causa; 

multas que sean ejemplifrcativas y que jamas destruyan la economia de una persona natural 

o jmidica. No existe, pues, en nuestro regimen juridico la figura de la liberaci6n del pago 

de los dai\os punitivos por las disculpas publicas que ofrezca el dai\ante, por consiguiente, 

si no precis a la legislaci6n no puede haber condena por dai\os punitivos.-----------------------

En la scntencia dictada el 3 de enero de 2012, por la Corte Provincial de Justicia de 

Sucumbios, se ratifican los dai\os punitivos, y sc reconoce la validcz de la sentencia dictada 
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por el Prcsidente de !a Cmie Provincial de Justicia de Sucumbios el 14 de febrero de 2011. 

El Jucz a quo condena a! pago de dai\os punitivos porIa gravedad de Ia falta, !a situaci6n 

pmticular del dai\ador, especialmcnte lo atinente a su fortuna, los beneficios obtenidos, 

como serian las mayorcs ganancias obtenidas por un menor costa de Ia producci6n, el 

can\ctcr antisocial, los bienes juridicos protegidos, Ia finalidad disuasiva, Ia actitud de Ia 

demand ada, los sentimicntos he1idos, de acuerdo a los principios univcrsales del dCJ·echo. --

Los plincipios universales del derecho son Ia base estmctural del derecho, son principios 

dictados porIa raz6n, a fin de dar solucion a conflictos en fmma justa, siendo una fuente 

del derecho. En el caso que nos ocupa los dafios punitivos no son un principia universal del 

derecho, bajo ningl!n conccpto, mas aun cuando estos se encuentran en discusion respecto a 

su aplicacion o no, en Europa, paises como Alemania y Espana, no se aplican los danos 

punitivos a pesar del fue1te debate que existe en tomo a este tema. En Argentina, como se 

ha explicado en Ia presente resolucion existe una contraposicion marcada rcspccto a su 

aplicacion. Un principia universal del do·echo no se discute se aplica como .fuente del 

derecho que es y siendo un plincipio sera reconocido por quienes no son pmte de 

detenninada legislacion inclusive, los dai\os punitivos, por cjemplo, actualmente son 

aplicados sin discusion en cuanto a su existcncia en el derecho anglosajon, e incluso ahi su 

discusion respecto a !a cjemplificacion es debatido.------------------------------------------------

De Ia confi·ontacion de Ia scntencia de primera instancia con Ia de segunda que es 

ratificatoria de aquella, este Tribunal de Casacion efectivamente cncuentra que existe una 

condena que no ha sido requclida, en Ia decision que se recurre se falla sabre lo que no fuc 

materia del litigio, es decir lo que no fue objeto de reclamo de Ia pmte demandante en su 

libelo inicial, no es congmente entonces Ia sentencia con Ia demanda. En conclusion, se ha 

resuclto algo que no fue materia de Ia controversia, cs decir se ha fallado extra petita. Es 

necesario entonces sefialar que el pnnc1p10 de congmencia simboliza consonancia, 

opmtunidad, convcniencia, logica, sensatez, concordia, afinidad, mmonia, en otros 

tenninos: "Opoiiunidad, conveniencia entre-una respuesta y una pregunta. Conformidad entre el 
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fallo judicial y las pretensiones de las partes. Las sentencias deben ser congruentes con las suplicas 

de las dcmandas, de su contestaci6n o de la reconvenci6n, sin que hcchos posteriores a la discusi6n 

escrita puedan modificar los tenninos en que fue trabada Ia litis. La discrepancia entre sentcncia y 

demanda pcnnitc los recursos establecidos por los c6digos de procedimiento. La incongruencia 

absoluta no crearia Ia excepci6n de cosa juzgada". 150 Ptincipio que ha sido acogido por nuestra 

legislaci6n, patticulannente en los requisitos de la sentencia que es a los que debe sujetarse 

el juez, y que ha dado otigen a un verdadero sistema de limite.\' a la potestad del juzgador 

para conocer de las disidencias de las partes procesales. Por cllo, cl juzgador no puede dar 

mas ni menos de lo que las paties pidan, tampoco otorgar algo diferente de lo requerido. 

Este principio atafie a] limite que ]a ley le impone a] operador de justicia, a su libettad 

fi·ente a lo que las pattes aducen o proponen. Tiene que concurrir la compatibilidad jutidica 

entre lo sucedido y lo decidido, se !rata, pues, del principia de congruencia en Ia aplicaci6n 

de Ia sentencia( articulo 273 del C6digo de Procedimiento Civil). Lo adverso, la 

incongruencia, conlleva la ausencia de vatios elementos, como la falta de annonia en Ia 

sentencia, de opottunidad, de eonveniencia, de 16gica, de scnsatez, de concordia o afinidad, 

etcetera. La incongruencia es lo contradictorio a lo congmente, como dar mas o menos de 

lo pedido por las pattes proeesalcs en Ia sentencia, o resolver puntas distintos a los 

planteados, y es lo que aconteee en Ia prescnte litis que tanto el Juez de primer nivel como 

el Tribunal Ad quem resuelven algo que no fue solicitado y otorgaron lo no pedido. 

Sentencias como Ia presente, de condena por dafios punitivos, incongmente y sin sop01te 

jmidico, no solo tienen trasccndcncia para las pattes procesales sino para !a sociedad y por 

los resultados significativos para !a soluci6n de otros litigios.-------------------------------------

La cuesti6n cs, cntonces, si ante una incipiente ley ambiental es ineludible en nuestro 

sistema juridico ir planteilndose hasta d6nde Ia afectaci6n de Ia ecologia y el media 

ambiente ocasionada por el hombre debe ser medida para Ia indemnizaci6n del dafio, 

unicamente o para casas reprochables de cat<1strofc de !a naturaleza y elmedio ambiente !a 

utilizaci6n de un mecanismo disuasivo que afecte elmotivo de Ia conducta dafiosa; y mas 

150 
Guillermo Caban elias, Diccionario Encic/opedico de Derecho Usual, Tomo II. Pilg. 293. 
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aun, ante el incumplimiento de lo ordenado en sentencia por el dafiador no quede en una 

dcsnuda indemnizaci6n la reparaci6n del dafio, sino, como dice la doctrina ir mas alla de 

los dafios indenmizables <intra rem>, extendicndolas a los <extra rem>, y que se condene 

mediante el dafio punitivo a una cantidad adicional de la reparatoria inicial por los 

beneficios recibidos por el causante del dafio y siempre que se demuestre que sc actu6 con 

malicia, solo asi el sistema condenatorio funciona en forma eficaz. Paralelamente, es hora 

que en la Asamblca Nacional se expidan !eyes en tomo a este trascendental tema para que 

en los derechos fundamentales del hombre y la naturaleza se vayan inc01porando sus 

dcrechos fi·ente a los dafios que se ocasionen a esta y al medio ambiente a cfecto de que el 

dafio punitivo por falta de una ley que lo sancionc no pueda 01iginar una condena, y Ia 

nueva ley no solo ejemplifique sino reivindique en c1 ser humano su derecho a un medio 

ambicnte sano y equilibrado; para ello, pues, rcquerimos ya, de una lcgislaci6n acordc a Ia 

realidad ecuatoriana, a la diversidad de circunstancias, con la debida ponderaci6n y ala par 

con la evoluci6n del Derecho, para poder vi vir con mejor salud, con dignidad yen paz.-----

Por otro !ado es necesario indicar que el aiiiculo 18 de la Ley Orgfmica de Garantias 

Jmisdiccionales y Control Constitucional prev6 que cuando se ha declarado vulncraci6n de 

dercchos se ordenara Ia reparaci6n integral por el dafio material o inmaterial, a fin de 

restituir a Ia persona al estado ante1ior a la violaci6n, esta reparaci6n puede incluir las 

disculpas publicas, medida que cabe ser aplicada en lo que se refiere a las Garantias 

JuJisdiccionales, no en el caso en rcsoluci6n, que es un reclamo por dafios ambientales. Las 

reparacioncs en Ia justicia ambiental se concretan en indemnizar a las personas afcctadas. 

Las reparaciones en las acciones ambientales deben conducir a eliminar el dafio o mitigar 

las consecucncias del mismo, esto sc puede dar a !raves de la rchabilitaci6n, restituci6n o 

prestaci6n de servicios, constmcci6n de edificaciones, etc. 151 En esta virtud, ha Iugar el 

151 Art. 72.- La naturalcza tiene derecho a Ia restauraci6n. Esta restauraci6n sera indepcndiente de Ia 
obligaci6n que ticnen el Esiado y las personas naturales o juridicas de indemnizar a los individuos y 
colectivos que dependan de los sistemas naturales afectados. En los casos de impacto ambiental grave o 
pem1anente, incluidos los ocasionados por Ia explotaci6n de los rccursos naturales no renovables, el Estado 
establecen1 los mecanismos mas eficaces para alcanzar la restauraci6n, y adoptani las mcdidas adecuadas para 
eliminar o mitigar las consecuencias ambicntales nocivas. (Constituci6n de Ia RepUblica del Ecuador). 
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cargo formulado respecto a los dai\os punitivos a los que ha sido condenada Ia cmpresa 

demand ada.------------------------------------------------------------------------------------------------

b) Condcna por cxccsivas muertes por cancer y supuestas configuracioncs de m1 

problema de salud publica. 

El pago por incremento de mucrtes es un problema de salud publica. La salud, segun lo 

definia el C6digo de Salud de 1971 derogado en cl 2006, es el completo estado de bienestar 

fisico, mental y social. Toda materia o acci6n de salud publica debian ser reguladas por cl 

referido C6digo yen lo que se refiere a! Medio Ambicnte a Ia Ley de Ambiente. La razon 

es 16gica, es que elmedio ambiente esta siempre ligado a Ia salud publica. La existencia del 

ser humano, Ia salud y Ia vida tam bien dependen de Ia protecci6n del medio ambiente.-------

El mticulo 3 3 de Ia Ley de Oesti6n Ambiental (LOA), vigente a Ia epoca de Ia litis 

dctcnninaba que los pan\mctros de calidad ambiental, ellistado de productos contaminantes 

y nocivos para Ia salud humana y el medio ambientc, es asi que las personas naturales, 

jmidicas o gmpos humanos podian interponer acciones por dai\os y perjuicios por el 

deteiioro causado a Ia salud o a! medio ambiente (mticulo 43 LOA). El control de Ia calidad 

ambiental realizado por instituciones publicas o privadas busca de prevenir, limitary evitar 

actividadcs que generen efectos nocivos y peligrosos para Ia salud humana o deterioren a! 

medio ambientc. Cuando se produce dai\os al medio ambiente se provoca dai\os sociales, 

los dai\os sociales tambien son los ocasionados a Ia sa!ud humana. 152
---------------------------

La protecci6n almedio ambiente requiere de las em pres as una vision a largo plazo, cs decir 

un desarrollo sostcniblc. Lorentzen "manifiesta que la protccci6n ambiental ya no es un sueno 

romantico. Se ha convertido en uno de los patroncs de excelencia de !a socicdad. La protecci6n 

152 V6ase Glosario de Definiciones de la Ley de Gcsti6n Ambicntal de 1999. 

!36 

DEFENDANTS' EXHIBIT DX  8095 
Page 359 of 445



Juicio No. !74-20!2 

ambiental, a firma, cs ahora un deber para todo ciudadano y exige que nuestros esfuerzos colectivos 

sean una respuesta a los dcsafios del futuro comlln11153 
-------------------------------------------------------

AI pedir los actores en su demanda: "La contrataci6n a costa de la demandada de personas o 

instituciones espccializadas para que disei'ien y pongan en marcha un plan de mejoramicnto y 

monitoreo de la salud de los habitantes de las poblaciones afcctadas por la contaminaci6n." Y a! 

eondenar a !a demandada el pago de una indemnizaei6n por incremento de mueties en !a 

zona, claramente signifiea que se esta eoncedicndo a !a patie actora un plan de 

mejoramicnto y monitoreo de ]a salud de las poblaciones afectadas por las actividades 

petroleras, recordemos que ]a Declaraci6n de Rio sabre el Medio Ambiente y el Desanollo, 

sefiala: "Principia I. Los seres humanos constituyen el centro de las preocupacioncs relacionadas 

con el desarrollo sostenible. Tienen dcrecho a una vida saludable y productiva en annonia con !a 

naturaleza". Getman Vera Esquivel sobre el tema de !a salud tratado en "La Cumbre 

Mundial sabre Desarrollo Sostenible -Johannesburgo, 2002" sei\ala que: "En las sesiones 

WEHAB, sc conoci6 que <la salud no consiste solo en la falla de enfermedadcs, sino tambicn en cl 

reconocimiento de los derechos humanos fundamentales, entre cllos el derecho al agua potable, al 

saneamiento y unos servicios de salud asequibles y cquitativos>. En esta area se ven en !a 

actualidad serios problemas: <Las enfcrmedades transmisibles ( ... ), rcpresentan un serio obstaculo 

para el desarrollo sostenible. Mas de 1000 millones de babitantes en todo el mundo respiran aire 

insalubre y 3 millones de personas mueren cada ai'io de contaminaei6n atmosferica, dos tereios de 

ella son gente pobre, en su mayoria mujeres y niiios, que mueren de contaminaci6n en locales 

cerrados eausada por la quema de combustibles f6siles> Asimismo se reconoci6 en Johannesburgo 

que <los objetivos del desarTollo sostenible solo podrian lograrse cuando haya una disminuci6n de 

las enfermedadcs debilitantes y (reconociendo que) !a mejora de !a salud de la poblaci6n exige la 

enadicaci6n de la pobreza>. En tal sentido, en Johannesburgo, se estableci6 la reducci6n en dos 

tercios de las tasas de mortalidad de los lactantes y nii'ios de 5 alios para el ai'io 2015, al igual que 

medidas en t6picos de educaei6n sanitaria, sistema de atenei6n, promoei6n de las practicas de 

153 GOmez Domingo y otros, Responsabilidad por Daiios a! Media Ambiente, Universidad Extemado de 
Colombia, Bogota- Colombia, Pag. 115. 
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medic ina natural, entre otros." 154 Es par cstas razones que sc dcsecha el cargo fommlado, mas 

aun cuando la casacionista explica que cxiste contradicci6n en la sentcncia de primera 

instancia, ratificada par la de segunda instancia. Ante lo cual es neeesario aclarar que la 

eontradicci6n no es procedente por la causal cuarta, eonfonne se ha sefialado en el rccurso, 

1 . d . . d . 155 vo VI en o cstc argumento nnproce ente. ----------------------------------------------------------

c) Condena para el cstablecimiento de un nuevo sistema de agua potable. 

Segun expresa, la empresa aceionada los aetores no han solicitado la eonstrucci6n de un 

nuevo sistema de agua potable, la sentencia de piimera instancia, ratificada par la de 

segunda, conden6 a pagar como medida supletoria a la limpieza medioambiental de la tien·a 

y el agu a. --------------------------------------------------------------------------------------------------

Se debe ana tar que la pa1ie aetora solicit6: "La contrataci6n a costa de Ia demandada de 

personas o instituciones especializadas para que disefien y pongan en marcha un plan para Ia 

regeneraei6n de Ia vida acwitica". Ademas solicita el saneamiento de rios, en general la 

limpieza de los ten·enos. De lo que se infiere que no existe vicio extra petita. El que el juez 

haya ordenado la constmcci6n de un nuevo sistema de agua potable, cuando los actores han 

solicitado el saneamiento de los rios, esteros, lagos, pantanos y cursos naturales y 

a1tificiales de agua, al no poder utilizar las personas del Iugar, los rios, que comunmente 

han sido en beneficia de los indigenas de la zona para lavar, baiiarsc e incluso para preparar 

y cocinar los alimentos, al existir contaminaci6n cs necesaria una medida de compcnsaci6n, 

esta medida de prestaci6n es justamente la constmcci6n de un nuevo sistema de agua 

potable. Pues la contaminaci6n de un rio, !ago, en si de fuentes naturales de agua, no puede 

ser remediada de un dia al otro, sino que es un proeeso que lleva un tiempo, por lo eual es 

154 Vera Esquivel Germin, IntroducciOn a! Derecho lnternacional del A1edio Amb;ente, ARA Editores, 1 a 

Edici6n, Lima- Peru 2011. Pag. 124. 
155 Alt. 3.- CAUSALES.- El recurso de casaci6n s6lo podd fundarse en las siguientes causales: 5ta. Cuando 
la sentcncia o auto no contuvieren los requisites exigidos por Ia Ley o en su patie dispositiva se adoptan 
decisiones contradictorias o incompatibles. (Ley de Casaci6n). 
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necesario la implementaci6n de un sistema de agua, que acettadamcntc ha sido ratificada 

por el Tribunal Ad quem para de esta manera compensar lo solicitado por los actotcs, 

cuando no es posible rcmediar inmediatamente el media ambiente, y porque en Ia "Reparaci6n 

compensatoria, toda acci6n adoptada para compensar las perdidas provisionales de recursos 

naturales y/o servicios que tengan Iugar desde Ia fecha en que produjo cl dai\o hasta e!momento en 

que !a rcparaci6n primaria haya surtido todo su efecto o durante la recupcraci6n del medio 

ambiente. Esta rcparaci6n compensatoria consiste en aportar mejoras adiciona!es a las especies y 

habitats naturales protegidos o a las aguas, ya sea en el paraje dai'iado o en un parajc altemativo, y 

' . I 'bl. " 156 no compensar economicamcnte a pu teo. · -----------------------------------------------------------------

Recordemos que los dai\os indemnizables no solo constata Ia existencia de un daii.o, sino Ia 

rclaci6n con Ia acci6n u omisi6n del sujeto, no es novedoso o innovador como qucda 

anotado el ordenar una medida suplementaria a fin de compensar lo que se ha solicitado y 

que no puede ser reparado en fonna inmediata, ni en Ia jmispmdencia ecuatoriana 157 ni 

latinoameticana, la condena a realizar una obra.-----------------------------------------------------

156 Carhuatocto Sandoval Hemy, Guia de Derecho Ambiental, Jurisprudencia, Jurista Editores, Primera 
Edici6n: junio 2009, Lima- PerU, P3g. 297. 
157 "Quien incurre en responsabilidad civil extracontractual debe indemnizar (reparar o resarcir) a Ia victima 
que ha sufi·ido Cl dafio. Existen dos modos de resarcimiento a Ia victima, un modo de hacerlo es lo que se 
denomina reparaci6n natural o in nature que consistc en Ia reintegraci6n en fon11a especifica, o reparaci6n en 
especie: implica literalmente volver las casas a! cstado que tendtian si no hubiese ocurrido el hecho dafloso. 
El otro modo de reparar el dafio cs Ia llamada reparaci6n par equivalcnte, o propiamente indemnizaci6n, 
mediante Ia cual aunque no se reintegre en fonna cspecifica el bien dailado se compensa o resarce el 
menoscabo patrimonial sufi:ido en raz6n del petjuicio por una can tid ad dineraria. Se ticnde de esta manera a 
restaurar el equilibria patrimonial en funci6n del valor que representa el petjuicio. ( ... ) Asi, las cmpresas 

demandadas) que son entidadcs estatales, no pagarfan indemnizaci6n alguna sino que simplemente estarian 
cumpliendo un deber elemental del Estado de dotar a los habitantes de un sector (que esta seriamente afectado 
por las actividades hidrocarburiferas), de servicios primordiales para Ia protecci6n de la vida) la salud y Ia 
educaci6n, y a vivir en un ambiente sana, todos los cuales son derechos fundamentales de todo ser humano, 

consagrados par el articulo 23, numerales 1, 2, 71 20 y 22 de Ia Constituci6n Polftica de la RepUblica del 
Ecuador, en correspondencia con Ja secci6n quinta (de los grupos vulnerables) y octava (de la educaci6n), del 
Capitulo Cuarto, y la Secci6n Segunda (del medio ambicnte) del Capitulo Quinto de la misma Constituci6n. 

( ... ) casa la sentencia pronunciada par Ia Sala Unica de Ia C01ie Superior de Esmeraldas, en el juicio ordinaria 
seguido por Segundo Patlicio Reyes Cuadros, por sus propios derechos y como representante legal del Comite 
Pro Mejoras del barrio Delfina Ton·es viuda de Concha, Propicia No. 1 en contra de las empresas 
PETROECUADOR, PETROCOMERCIAL, PETROJNDUSTRIAL y PETROPRODUCCJON. En su 
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d) Condena al financiamiento de un programa de reconstrucci6n comnnitaria y 

reafirmaci6n etnica. 

En Ia scntencia de primera instancia ratificada por Ia scntcncia de segunda instancia, en el 

Considerando Decima Tercero, se rea!iza un analisis de cad a una de las pretensiones de los 

demand antes, llegando a Ia conclusion que, no es posible Ia auto reeuperacion de Ia flora y 

fauna, y por lo que cs necesario Ia implementaeion de medidas eomplementarias, lo que es 

logico, ya que el impacto del media ambiente, mas aun por aetividades petroleras, afectan 

el habitat y entomo social, es por eso que los jueces han ordenado Ia implementaci6n de un 

sistema de agua potable, y tambien que atienda el daiio cultural, a! eonsiderarse 

consecuencia de Ia condueta de Ia demand ada, lo que ha afectado a los pueblos indigenas, 

" ... Ia buena fe de las organizaciones no·gubernamenta]es y los esfuerzos de los gobiemos, cuando 

sc cxtracn rccursos naturales de B.reas naturales scnsiblcs; de ecosistemas crfticos; o, de tetritorios 

indigenas, esas actividades ocasionan inevitables impactos, con efectos ecol6gicos y sociales 

enormes. Esas intervenciones gcneran, por un !ado, vulnerabilidad debido a los impaclos fisicos y 

rccmplazo, sc accpta parcialmente Ia dcmanda y sc condcna a las emprcsas PETROECUADOR, 
PETROCOMERCIAL y PETROINDUSTRJAL, solidariamente, a las siguicntes obligaciones de hacer: 1) Ia 
ejecuci6n de obras de infracstructura b<'i.sica en el ban·io Delfina Ton·es viuda de Concha, Propicia No. 1 hasta 
per cl monte total de once millones de d6larcs, para lo cual sc har<'i.n constar las asignaciones presupucstarias 
rcspectivas en los prcsupuestos para el cjcrcicio ccon6mico de los afios 2003 y 2004 de dichas empresas. 
Estas obras sc cjecutadn previa Ia planificaci6n correspondicnte, y en coordinaci6n con los ministcrios de 
Educaci6n, de Obras PUblicas y Bienestar Social; 2) la adopci6n de medidas de seguridad en la Refineria 
Estatal de Esmeraldas y en la infi"acstructura petrolera de esa provincia, dentro del plazo de seis meses, 
contados dcsde que se cjccutoric esa scntcncia para prevenir que no sc produzcan dai1os, particularmente en cl 
medio ambiente, derivados de las actividades hidrocarburiferas. Para el objeto se cumplir<'i. lo dispuesto en Ia 
Ley de Prevenci6n y Control de la Contaminaci6n Ambiental, Ley de Gesti6n Ambiental y Reglamento 
Ambiental para las Operaciones Hidrocarburiferas en cl Ecuador. Todo lo cual sera planificado y controlada 

su ejecuci6n porIa Subsecretaria del Medic Ambiente del Ministerio de Energia, Minas y PetrO Ieos. En vista 
de que entre lo pedido porIa parte actora en concepto de indemnizaci6n (U.S.A. 35.000.000,oo) y lo que ha 
sido reconocido en esta sentencia (U.S.A. ll.OOO.OOO,oo) hay una significativa diferencia, precede Ia 
excepci6n de plus petici6n (plus petitio re) deducida por PETROECUADOR, PETROCOMERCIAL y 

PETROINDUSTRIAL y, por tal motive, se exime a estas empresas del page de costas. Notifiqucse y 
devuclvase. Expediente de Casaci6n 229. Registro Oficial43 de 19-mar-2003" 
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culturales; y, por otra, socava las capacidades culturalmente crcadas de las sociedades para 

adaptarse a los ecosistemas y hacer frente a las amenazas externas. Es decir, de esta manera, los 

pueblos indigenas "ecosistemicos" o aqucllos que dependen de los ecosistemas para subsistir, son 

afectados doblemente: se les priva de los recursos materialcs y se les priva de sus ideologias de 

au toprotecci6n. ' 1 158 
------------------------------------------------------------------------------------------------

Las medidas de reparaci6n son los aetas juridicos que tienen como fin rectificar el daiio 

causado, mediante una determinada cantidad, el problema se presenta cuando se debe 

cuantificar un daiio contra el media ambiente, como sefiala Dromi no solo es el 

resarcimiento pecuniario sino tambien !a restituci6n de los bienes ecol6gicamente 

daiiados. Es decir Ia reparacion busca Ia restituci6n de derechos. Los objetivos en un dafio 

ambiental es ayudar a las victimas, scan estas personas, un grupo humano o !a misma 

naturaleza a !raves del reconocimiento de sus derechos; rccuperar las condiciones y 

espacios de vida, restablecer !a relaci6n y confianza de !a sociedad y dermis sujctos. La 

reparaci6n debe entonces contemplar !a restituci6n, !a indenmizaci6n, !a rchabilitaci6n, las 

medidas en side satisfacci6n, y cvitar que cste tipo de medidas se repitan. ---------------------

En el dcrecho ambicntal e!principio de reparaci6n integral del daiio ambiental es !a base 

para que el juzgador !ogre una compcnsaci6n de !a victima, siendo !a ultima finalidad !a 

restauraci6n global de los bienes ambientales. Cuando no es posible !a restauraci6n, 

restablecimiento, o reposici6n, es necesario acudir a otros medias que disminuyan el daiio 

que aun se produce, en este caso el juez ha considerado los elementos culturales, que 

tambien han sido violentados159 Debemos tamar en cuenta que los bienes ambientales 

158 Real LOpez Byron, Los Derechos Colectivos. Hacia una efecNva comprensi6n y protecci6n, Ministerio de 
Justicia y Derechos Humanos, Quito-Ecuador, 2009, PB.g. 375 
159 Ibidem, PB.g. 389. Nose puede desconocer que "los pueblos indigenas no estan protegidos biol6gicamente 

contra detem1inadas enfennedades, desconocidas en sus territories. La entrada masiva de gentc for3nea 
(trabajadores, colones, etc.), aumenta las posibilidades de propagaci6n de enfennedadcs. Este es el caso de Ia 
mayorfa de los grupos de Ia Amazonia ecuatoriana afectados por Ia industiia petrolera. Los pueblos Siona

Secoya, Co fan y Huaoranis han sido afectados en su salud comunitaria, como resultado de los proyectos de 
desarrollo en sus tenitorios (CESR 1994). ( ... )Problemas ambientales: todos los proyectos de desarrollo 
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cumplen con 3 funciones: I) Natural; 2) Estetico Cultural y 3) Socio-econ6mica. "La cuantia 

del daiio por indemnizar, enlonces, de no scr posible la restauraei6n, se detenninaria por el manto 

estimado que los beneficiarios de los bienes afeetados estmian dispuestos a pagar para mantencr cl 

ambiente en su est a do an tcrior" 160
-------------------------------------------------------------------------------

Como sostiene Alberto Bianca-Uribe Quintero, el daiio ambiental debe cxrgrr una 

reparaci6n integral, en el cual se incluyan incluso los perjuicios econ6micos asociadas a los 

hechos, boiTar par cmnpleto las consccuencias negativas, de modo que se !ogre una medida, 

que sea lo rm\s parecida a Ia existente antes del perjuicio (stcttu quo ). Y si la pretension es 

ademas cautclar se condenara a quien produjo el perjuicio a la obligaci6n de hacer o no 

hacer, como en e] prcscntc caso se ha hecho.---------------------------------------------------------

Del analisis realizado en cstas lincas, a traves de ]a doctiina se concluye que no cxiste vicio 

alguno de acuerdo a Ia causal cuarta ale gada en lo que rcspecta a ordcnar un programa de 

reconstrucci6n comunitaria y reafinnaci6n etnica, se cumple con las pretensiones de los 

demandantes, respecto a ]a restauraci6n que debe existir cuando se produce dafio en el 

ambiente, pues esta cs parte del daiio ambiental, confonne queda expucsto y par tanto sc 

debe proteger, no resguardarlo seria atentar a los dcrechos humanos inalienables de quienes 

sufi·ieron los daiios. Motivos por los cuales se desecha el cargo fonnulado. --------------------

producen contaminaci6n. La mineria, la explotaci6n petrolera, las plantaciones palmicultoras y otros 
proyectos similares, producen desechos quimicos o alteraciones ecol6gicas. Estes problemas impiden a los 

grupos natives realiz(lr sus actividades tradicionales de supe1vivencia como Ja pcsca, Ia caza o Ia recolecci6n 
de fi·utos silvesu·es (Sponsel 1997, Rose Johnston 1994)." Pag. 403-404 "La cantidad, complejidad y 

persistencia de los problemas que los Huaorani se encuentran sufhendo debido a dos decadas de actividades 
petroleras, rebasan los mecanismos culturales de respuesta a amcnazas extemas, que este pueblo dispone. Los 

cnfi:cntamientos inter-tribales, el aparecimiento de problemas de alcoholismo, prostituci6n, entre otros, son un 

clara indicador de deterioro violento del tejido social de este pueblo, sabre el que gravita Ia amenaza de 
colapso cultural. Una parte de este pueblo, los denominados Tagaeri, se han resistido hasta la presente a 

mantencr concxi6n con Ia sociedad extema, su nivel de vulnerabilidad sc desconoce, pero se supone que es 

extrema. Sometidos a presiones mUltiples, climinados muchos de sus lugarcs claves para reproducir su 

cultura, destJuidos sus artefactos culturales, los Huaorani son un pueblo en peligro de cxtinci6n." 
160 Ob. Cit. Blanco- Uribe, Pag. 84 
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e) La disposicion de constituir un fideicomiso para que reciba los valores a los 

que se condena a Chevron y se encargue de Ia reparacion. 

La sentencia dictada el3 de cuero de 2012, las 16h43, por !a Cotte Provincial de Justiciade 

Sucumbios, ratific6 !a sentencia dictada el 14 de febrero de 2011, por el juez de instancia. 

En esta ultima sen ten cia, el juez orden6 !a constituci6n de un fideicomiso, considerado por 

este como un mecanismo adecuado de ejecuci6n de !a condena a fin de asegurar !a tutela 

efectiva; fideicomiso mercantil que sera confonnado por el valor total de las 

indemnizaciones, el beneficiario es el Frente de Defensa de !a Amazonia. La demanda 

planteada solicit6 a! juez que: "La que par estos conceptos se ordene pagar, deberit 

tambien entregarse, por expreso pedido de los demandantes, a/ Frente de Defensa 

A 111az6n ica ''1 61
. -------------------------------------------------------------------------------------------

La f01ma en !a cual, el juez ha ordenado se entreguen los valores y se ejecute !a sentencia 

solo garantiza en fonna adecuada, como bien lo expresa el juez de instancia, !a tutela 

efectiva. 162 Las consideraciones del juez en !a sentencia "constituyen los fundamentos 

objetivos de ella, porque son las apreciaciones de los hechos jmidicos, de las acciones y 

excepciones que ha decidido el juez para su determinacion. Por lo mismo que estos fundamentos 

son la base de la resoluci6n, porque sin ellos no se podrfa conocer cual ha sido el pensamiento del 

juez, sino tambien verdaderas resoluciones de la sentencia que se pronuncia." 163 Por lo que nose 

encuentra que exist a en este caso un vicio extra pet ita, se debe recordar que no es !a 

primera vez que se ordena este tipo accioncs (constituci6n de un fideicomiso) para hacer 

efectiva una sentencia. 164 El juez debe buscar siempre que su resoluci6n se haga efectiva, 

161 Vease Pagina 15 de Ia demanda. 
162 Fernandez - Viagas, Bartolome, El derecho a un proceso sin dilaciones indebidas, Editorial Civitas, 
Madrid- Espana, 1994, pag. 23. 
163 Nos. 103 y 104 indice G. J. S. IV. Ng. 12. 
164 Serie 18 Gaceta Judicial 4 de 11-abr-2007 "DEClMO CUARTO: Finalmente, es necesario establecer un 
mecanisme adecuado de ejecuci6n de Ia sentencia, que pennita asegurar que el criteria de Justicia empleado 
en el presente caso se haga realidad, asegurando la tutela judicial efectiva garantizada en el aitfculo 24, 
numeral 17, de la Constituci6n Politica y procurando precautelar los intereses de Juan Pablo Andrade BailOn 
con Ja aplicaci6n del mismo criteria que ha servido para fijar las indemnizaciones por dafios materiales. Con 
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pues una sentencia no puede ser una simple declaraci6n, tratandose de asuntos ambientales 

deb en cstar dctctminados los canales adecuados para que quede de esta fmma asegurado su 

efectivo cumplimiento, cs decir, que Ia voluntad del juzgador fmjada en sus decisiones 

lleguc a tener efecto en Ia realidad, de ahi que Ia tutela efectiva cs un derecho constitucional 

consagrado como garantia en Ia Cmia Magna; "EI derccho a Ia tutela judicial cfectiva tiene un 

contenido complejo que incluye, entre otros, Ia libertad de acceso a los Jueces y Tribunales, cl derecho a 

obtcner una fallo de estos y, como precis a Ia sentencia nUmero 32/1982 de cste Tribunal, tambien el derecho 

a que el fallo se cumpla y a que el recurrente sea repuesto en su derecho y compcnsado, si hubiere Iugar a 

clio, por cl daiio sufi·ido" (lo subrayado nos corTesponde), pero este principio responde incluso a 

Tratados lntemacionales, como el Pacto Intemacional de los Dcrcchos Civiles y Politicos 

(atticulo 14.1 .); Ia Convenci6n Americana sobre Derechos Humm1os o Pacto de San Jose de 

Costa Rica (atticulo 8,],), Es por eso que Ia Comisi6n Interamericana de Derechos 

Humanos considera el acceso a Ia justicia como un derecho fundamental, pero este acceso a 

Ia justicia no solo significa el poder acudir a un 6rgano jurisdiccional sino tambien significa 

que al obtener una resoluci6n, poder haccr efectiva Ia misma. ------------------------------------

La Cmte lnteramericana de Derechos Humanos en los casos Velasquez Rodtiguez 165 y 

Godinez Cruz, sefial6 que no es suficiente Ia existencia de recursos fonnales sino que 

ademas estos deben ser adecuados y efectivos a fin de resolver Ia situaci6n juridica. La 

Cmte Constitucional colombiana ha sefialado en Ia sentencia T -320-93 que el acceso a Ia 

justicia queda satisfccho cuando el juez responde a las pretensiones fonnuladas por ambas 

pattes a traves de una decision de fondo, cntendiendo que su sentido ultimo es el hacer 

efectivo el derecho sustanciaL Entonces el derccho a Ia tutela efectiva consagrado en Ia 

estos fundamentos, EMEI. .. MANABI y CONELEC son condenados, adicionalmentc, a Ia siguiente obligaci6n 
de hacer, que constituye un modo de ejecuci6n de Ia condena principal prevista en el considcrando 
precedente: a) En el plazo de quince dias desde la fecha de notificaci6n con Ia presente sentencia, 
EMELMANABI Y CONELEC, a su costa, deberin constituir un fideicomiso mcrcantil, en cualquiera de las 
instituciones habilitadas en el Ecuador como fiduciarias; b) El patrimonio aut6nomo cstari confonnado por el 
valor total de las indemnizaciones a las que han sido condenados los demandados;" "El Tribunal 
Constitucional peruano (expedientes 002-2001-CC/TC y 1696-2002-AA/TC.) sefiala que Ia tutela 
jurisdiccional s6lo sera efectiva cuando se ejecute elmandato judiciaL" 
165 Corte I.D.H., Caso Velasquez Rodriguez. Sentencia de 29 de julio de 1988. Serie C No.4; y Corte I.D.H., 
Caso Godinez. 
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Constituci6n no solo es acceder a los 6rganos jurisdiccionales sino es lograr el efectivo 

cumplimicnto del fallo. 166 Por las razones expuestas se rechaza el cargo fonnulado, no sin 

antes aclarar que respecto a los dafios punitivos, como es l6gico a] no procede su pago, 

tampoco es procedentc la constituci6n de un fidcicomiso para estos, pues no se podria 

administrar lo que ya no existe.------------------------------------------------------------------------

OCTAVO.- CUART A CAUSAL.- 8.1. CoiTesponde examinar en orden 16gico respecto 

del cargo por ]a causal tercera del at1iculo 3 de la Ley de Casaci6n argumentada por la 

compafiia recurrente, causal que procede por: "Aplicaci6n indebida falta de aplicaci6n o 

CIT6nea interpretacion de los prcccptos juridicus aplicables a !a valoraci6n de !a prueba, sicmpre que 

hayan conducido a una eguivoeada aplicaci6n o a !a no aplicaci6n de nonnas de derecho en la 

sentencia o auto". Esta causal, conocida doctrinariamente como de afectaci6n directa de 

nonna procedimental y que, como consecuencia de tal inf:i"acci6n lesiona, igualmente, 

aunque de man era indirecta norma de derecho de orden sustancial o material; de talmanera 

que, en la proporci6n de esta causal acuden dos violaciones continuas, a saber: a.

lnfi·acci6n de prcceptos jmidicos aplicables ala valoraci6n probatmia por cualquiera de los 

tres supuestos antes mencionados (aplicaci6n indebida, falta de aplicaci6n o en·6nea 

intetpretaci6n) ; y, b.- Afectaci6n de notmas de derecho como consecuencia de ]a prim era y 

que conduce a la equivocada aplicaci6n o no aplicaci6n de estas nom1as materiales en la 

sentencia o auto. Por consiguiente, al demandar por esta causal incumbe a la pm1e 

recmTente establecer lo que sigue: 1. Los preceptos juridicos aplicables a ]a valoraci6n de la 

prueba que pudiesen haber sido violentados; 2. Elmodo por el que se co mete el vicio, esto 

cs, aplicaci6n indebida, falta de aplicaci6n o etT6nea intetpretaci6n; 3. Que nonnas de 

dcrccho han sido equivocadamente aplicadas o no aplicadas como consecuencia de la 

!M Cifuentes Mui1oz Eduardo, Acceso a Ia justicia y debido proceso en Colombia (Sintesis de la doctrina 
constitucional), en Intemet, http://ohchr.org/spanish/issues/democracy/costaricaldocs. Pflg. 288. Sentencia T~ 
081 de 1994, Corte Constitucional de Colombia: "El dcrecho de acccso a Ia justicia, que tiene cl car8.cter de 
fundamental, implica no s61o Ia posibilidad de poner en movimiento a traves de Ia formulaci6n de una 
pretensiOn, Ia actividad jurisdiccional del Estado, sino Ia de obtener una pronta resoluci6n de Ia misma, y que 
Ia decisiOn estimatoria de Ia pretensiOn !ogre su plena eficacia, mediante el mecanisme de Ia ejecuciOn de Ia 
respectiva scntencia, que tienda a su adecuado cumplimiento.'' 
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trasgresi6n de preceptos juridicos aplicables a Ia valoraci6n de Ia prueba; y, 4. Explicar y 

dcmostrar, como Ia aplicaci6n indcbida, falta de aplicaci6n o Ia etTonea interpretacion de 

los preceptos jmidicos aplicables a dicha valoraci6n probatoria han conducido a Ia 

afectaci6n de nonnas de dcrccho, ya por equivocada aplicaci6n o por su falta de aplicaci6n. 

8.2. Falta de aplicaci6n de normas relativas a Ia valoraci6n de Ia prueba contenidas en 

el articulo 76.4 de Ia Constituci6n, de los articulos 117 y 836 del C6digo de 

Procedimiento Civil y del articulo 19 del C6digo Organico de Ia Funci6n Judicial, que 

han conducido a Ia indebida aplicaci6n de los articulos 2214, 2229 y 2236 del C6digo 

Civil. 

De Ia admision de prueba ilegalmente actuada que no fue pedida, presentada o 

practicada de acuerdo a Ia Constituci6n y Ia ley. 

La casacionista afinna que las entrevistas realizadas en el contexto de las inspeccioncs 

judicialcs, no cumplc con los rcquisitos legales, sin embargo el juez ha llegado al 

convencimiento de que estas personas dicen Ia verdad, pero el juez que die to Ia sentencia 

no estuvo presente en ninguna inspecci6n judicial. -------------------------------------------------

Respecto a esta alegaci6n, Ia casacionista no cxplica que pat1e de Ia scntencia es Ia que sc 

impugna, pues de Ia sentencia que se recune se evidcncia que no existe cl analisis a! que 

haec rcferencia Ia recmTcntc. Ahara bien, si se analiza Ia scntcncia de primera instancia, 

consta en Ia pagina 115, que: "Otra prueba que sc considera de mancra especial son las 

entrevistas recibidas durante las inspecciones". En Ia pagina 130 consigna lo siguiente: " ... con lo 

que han declarado a! ser examinados los senores Silvio Albarracin durante Ia inspecci6n de Yuca 

2B, Miguel Zumba en Sacha 13, y Amada Arijos, en Cononaco 6 ... " Y a pagina 139 de Ia 

sentcncia de primera instancia, el juez examina los testimonies de las personas 

entrevistadas durante las inspecciones judicialcs de acuerdo a lo que establecc cl at1iculo 

245 del C6digo de Procedimiento Civil, el cual detennina que el jucz tiene Ia facultad, 
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durante las inspecciones judiciales, de rcalizar una serie de diligencias adicionales a fin de 

esclarecer la verdad de los hechos, entre los cuales consta examinar a las personas que 

conozcan ellugar o la co say tamar cualquier otra medida que considere uti!. -----------------

Ahara bien el juez ha llcgado a sus propias conclusiones de acuerdo a la libre apreciaci6n 

de la prueba, no puede entonces el T1ibunal de Casaci6n inmiscuirse en la libre valoraci6n 

del juez, pues seria pn!cticamente entrar en una tercera instancia si asf lo hiciere, solo 

excepcionalmente lo puede haccr, cuando existe una evidente violaci6n a las nonnas de 

apreciaci 6n de la ]JJU eb a. -------------------------------------------------------------------------------

La casacionista afinna que los tcstimonios rendidos en esas inspecciones, no cumplen con 

los requisitos exigidos por la ley, mas no explica a que requisitos exigidos por la ley se 

refiere, por ejemplo valorar el testimonio de un menor de edad, de un ebrio 

consuetudinmio, la falta de concordancia entre los testimonios etc. Tambien llama la 

atenci6n que se sefiale que cxiste falta de aplicaci6n del plincipio de inmediaci6n, tomando 

en cuenta que cste proceso ha durado 20 afios, lo cual ha hecho imposible que un solo 

juzgador sea quien conozca de este proceso. Las pruebas han sido apmtadas por ambas 

pa1tes, ademas en las inspecciones judiciales se cont6 con la presencia tanto de la pmte 

actora como de la parte demandada, por lo tanto no existe violaci6n alguna al p1incipio de 

inmediaci6n como se sugiere en el recurso presentado. Por lo tanto no existe falta de 

aplicaci6n del mtfculo 19 del C6digo Organico de la Funci6n Judicial, ya que cad a una de 

las inspecciones judiciales han sido realizadas ante el juez de instancia que le cmTespondi6 

el conocimiento de esta causa, que si bien el juez que dict6 sentencia no estuvo presente en 

ciertas diligencias por las circunstancias que se han dado en el desaJTollo del proceso y 

quedan anotadas sino que fueron otros juzgadorcs, ella de manera alguna enerva la 

valoraci6n de la pmeba que se rcaliza en la sentencia, pues se la hace con sustento en 

diligencias pcdidas, presentadas y ordenadas de acuerdo con la Ley Procesal Civil (articulo 

117 C. P. C); caso contrario, por el hecho de no ser el mismo juez que portal o cualmotivo 

no estuvo presente en la diligencia en ninguna sentencia podrfa considerar las diligcncias 
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practicadas y ese no es el esphitu de ]a ley, pues, los medias de pmeba se conectan siemprc 

con los hechos en litigio como el presente caso a traves de la materializaei6n de las 

inspecciones oculares, como explica Michele Taruffo "La idea basica es que un litigio surge de 

ciertos hechos y se basa en ellos, que tales hechos son disputados por las partes, que esa disputa 

tiene que ser resuelta por el Tribunal y que Ia soluci6n de Ia <conlroversia sabre los hechos> se 

alcanza cuando el tribunal establece Ia verdad sabre los hechos motivo de Ia disputa". Au tor que 

]uego reve]a "Ademas, en los sistemas procesales modernos no se espera encontrar la <verdad > 

recuJTicndo a la adivinaci6n, echandolo a suettes, <leyendo> las hojas de te, mediante un duelo 

judicial o por algun otro media itTacional e incontrolable (como los juicios de Dios o alg1ln otro tipo 

de ordalias medievales), sino sabre la base de los medias de prueba, que han de ser apropiadamente 

ofrecidos, admitidos y presentados." 167 En consecuencia no existe indebida aplicaci6n de los 

mticulos 2214, 2229 y 2236 del C6digo Civil, ni del atticulo 76.4 de Ia Constituci6n 

Rep lib li ca de 1 Ecuador.----------------------------------------------------------------------------------

Ilegal admisi6n de "elementos de convicciOn" incorporados a traves de malllamados 

"lnjOrmes en Derecho" 

Respecto a la violaci6n del mticulo 836 del Codigo de Procedimiento Civil en esta 

resolucion se ha expresado que no existe falta de aplicaci6n del referido mticulo, pues no 

existc la apettura de ningun tennino de pmeba adicional. Y a] haber concedido, un numero 

mayor de dias para Ia presentaci6n de los informes en dcrecho el juez ha velado por el 

cotTecto desenvolvimiento del proceso, garantizando el derecho a la defensa de ambas 

partes.------------------------------------------------------------------------------------------------------

Por otro ]ado el articulo 836 del Codigo Procesal Civil no es una nonna de valoraci6n de la 

pmeba, esta nonna detennina un procedimiento en caso de que no exista acuerdo de las 

partes y habiendo hechos que deban justificarse, el juez en Ia misma audiencia abrira Ia 

167 Tarruffo Michele, Teorfa de Ia Prueba, Ara Editores, Lima Peni, 2012, Pag. 13. 
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causa a prueba, nmma que ademas fue oportunamcnte acusada de acuerdo a !a causal 

segunda por !a recutTente, y que fue rechazada, siendo lastimosamente este modo el 

adoptado por !a empresa accionada de involucrar las mismas nonnas por distintas causales 

como queda sefialado. Por las consideraciones expuestas y a! no demostrarse !a transgresi6n 

a preceptos juridicos aplicables a !a valoraci6n de !a pmeba que haya sido violentado, se 

desecha el cargo fo nn u !ado. ---------------------------------------------------------------------------

De Ia naturaleza de los "informes en derecho" presentados el 16 de septiembre de 

2010, a las 171115 y su valoracion en las sentencias dictadas dentro de este proceso. 

Efectivamente, el juez tiene !a obligaci6n de suplir las omisiones168 en las que incutTan las 

pmtcs, esta Sala de lo Civil y Mercantil, asi se ha pronunciado en diferentes fallos, de 

acuerdo a lo que detennina el atticulo 140 del C6digo Organico de !a Funci6n Judicial y 

280 del C6digo de Procedimiento Civil, asi tambien de confonnidad con lo que establece el 

articulo 273 del referido cuerpo legal, el juez debe considerar unicamente los puntas a los 

cuales se ha trabado Ia litis. Ahara bien, como se ha explicado en esta resoluci6n, !a 

apettura para Ia presentaci6n de infonnes de derecho, no ha influido en !a decision de !a 

causa, tam poco ha significado una apertura de prucba como se ha analizado y referido en !a 

presente sentencia por lo que no se ahondara mas en este tema, pues ya fue tratado de 

acuerdo a !a causal segunda, sabre !a supuesta apertura de un segundo tennino de pmeba, 

ya que no se puede en una especie de juego de azar, realizar las mismas alegaciones por 

diferentes causales, pues, "las causales de casaci6n son aut6nomas e independientes, lo que 

quiere decir que cuando el vicio que se acusa se halla comprendido en una causal seiialada en e] 

articulo 3 de Ia Ley de Casaci6n no puede utilizarse para acusar Ia sentencia par otra de las 

causales."(R.O. No. 378,27 Vll200l.Pag 22).----------------------------------------------------------------

168 VCase sentencia dictada en el juicio No. 671 ~2009, sigue Carlos AlbcJto Pauta en contra de Bolivar Ochoa 
Guaman. 
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Par otro !ado, la empresa easaeionista sefiala los vicios que supuestamente ha eometido la 

senteneia de primera instaneia, respeeto a la valoraci6n de la pmeba que realiza el juez de 

instancia, sin atacar mas bien, y como se debe, a la sentcncia de segunda instancia, par 

cuanto el recurso de casaci6n es una demanda o un media de impugnaci6n en contra de la 

sentencia que se recmTe, la casaci6n es una acusaci6n que se formula contra una sentencia y 

en nada se parece a una apclaci6n, pues, es concepto unitario que "la casaci6n es un rccurso, 

un medio de impugnaci6n de las sentcncias acordado par !a ley a las partes, bajo ciertas condiciones 

y por motivos especificamente previstos, cxclusivamente vinculados con la cucsti6n juridica. "169 

En este recurso, en la mayor pmte la impugnaci6n se ha dirigido a !a sentencia de primcra 

instancia, que si bien es cierto ha sido ratificada parcialmente par el Tribunal Ad quem, 

cstos han coincidido en sus criterios, no necesariamente significa que han set,>uido clmismo 

camino para llegar a sus conclusiones. Finalmente, si bien se expone el modo en el cual sc 

ha cometido supucstamente el vicio sefialado en la causal tercera, no se expliea en que 

forma se ha transgredido cada nmma con la falta de aplicaci6n de las nonnas acusadas. Par 

los motivos expuestos se desecha el cargo fommlado, par cuanto no existe falta de 

aplicaci6n de los miiculos 117, 119, 121, 251, 252, 253, 256, 258, 262 del C6digo de 

Procedimiento Civil; 2214, 2229 y 2236 del C6digo Civil, 19 del C6digo Organico de la 

Funci6n Judicial y 76.7 (h) de la Constituci6n de la Republica del Ecuador. -------------------

De Ia fundamentaci6n de Ia sentencia en lo malllamados "lnformes en derecho". 

Como se explie6 en el ordinal anterior, el Tribunal de Casaci6n no pucde casar la sentencia 

de primera instancia, la alegaci6n sefiala: "La sentencia del juez de instancia es contradictoria 

( ... ) La sentencia que caso afinna que c1 jucz no ha considerado esos informes de derecho" Sin 

embargo el pie de pagina numero 230 que consta en la pagina I 08 del recurso se rcfiere ala 

sentencia de primera instancia. Siguiendo con el analisis la demandada se refiere al 

169 De la RUa Femando, El Recurso de Casaci6n en el Derecho PosUivo Argentino, Victor P De Zavalia 

Editor, Buenos Aires, 1968, PJg. 54. 
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Considcrando Decima Tercero de la scntencia de p1imera instancia. Por lo expuesto y como 

ya sc se!lal6 en lineas ante1iorcs no existc falta de aplicaci6n de los mticulos 76.4 de la 

Constituci6n de la Republica del Ecuador; 19 del C6digo Organico de la Funci6n Judicial, 

117 y 121 del C6digo de Proccdimiento Civil y los aJticulos 2214,2229 y 2236 del C6digo 

Civil. -------------------------------------------------------------------------------------------------------

Por lo que seria ocioso y contrario a lo que establece la Ley de Casaci6n, la doctrina y 

jurispmdencia volvcr a refe1irsc una y otra vez sabre los mismos temas, sabre las mismas 

normas, sabre los mismos vicios que ya han sido dilucidados. -----------------------------------

8.3. La sentencia de segunda instancia, al comprobar que el Juez a quo consider6 y 

valor6 los reportes de los expertos contratados por Ia parte actora para establecer 

el manto de Ia condena, debi6 aceptar el recurso de apelaci6n y desechar Ia 

demanda par falta de prueba. AI incurrir en tal omisi6n se han viola do las normas 

relativas a Ia valoraci6n de Ia prueba, lo eual a su vez sirvi6 de base para que Ia 

sentencia aplique indebidamente las normas de los articulos 2214, 2229 y 2236 del 

Codigo Civil para condenar a Chevron. Indebida valoracion de informacion que 

no ha sido introducida legalmente al proceso. 

La empresa casacionista alega que existe violaci6n del articulo 117 del C6digo de 

Procedimiento Civil y como consecuencia de esta violaci6n se aplic6 equivocadamente los 

mticulos 2214 y 223 6 del C6digo Civil. --------------------------------------------------------------

El mticulo 117 del C6digo Procesal Civil determina que: "Solo la prueba debidamente actuada, 

esto es aquella que se ha pedido, prcsentado y practicado de acuerdo con la ley, hace fe en juicio". 

Estc precepto propiamente no es una nonna de valoraci6n de la pmeba, porque 

simplementc se reflcre a que no haccn fe en el juicio aquellas pmebas indebidamente 

actuadas, que no se han pedido, presentado ni practicado de acuerc!o con la ley. Esto es, no 

cia una pauta al juez, de como el debe valorar la pmeba, sino, se refiere a las pmtes 
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procesales y lo que el!as eslan obligadas ajustificar denlro del proccso, en lo referente a las 

actuaciones probatorias. Por lo tanto no existe tam poco indebida aplicacion de los atticulos 

2214, 2229 y 2236 del Codigo Civil. Se aclara que si bien el atticulo 117 del Codigo de 

Proccdimiento Civil no es una nonna de valoracion de !a pmeba esta puede constituir 

fundamento de casacion siempre y cuando se !a correlacione con una norma rcspccto a !a 

v alo racion de !a pm e ba. --------------------------------------------------------------------------------

Finalmente, respecto a !a fusion de las compafiias, Texaco y Chevron, en !a causal segunda 

se ha analizado en forma motivada, detallada y extensa cste hecho, ademas de scr evidente 

!a fusion, pucs, basta rcvisar !a pagina de Chevron para en tender !a naturalcza jmidica de !a 

misma actualmente. 170 No se puede, cntonces, volver a considcrar los mismos hechos, los 

mismos vicios que ya fueron examinados por otra causal como se prctende. Por las 

consideraciones expuestas, se desecha cl cargo fommlado. ---------------------------------------

Entrevistas admitidas como medios de prueba 

El mticulo 244 del Codigo de Procedimiento Civil detetmina que cuando se realiza una 

inspeccion judicial, el juez oira !a exposicion de los interesados. En el acta hara mcncion de 

los testigos que presentaron las pmtes pero las declaracioncs de los testigos que se hayan 

pedido y dispuesto dentro del tetmino de pmeba se redactaran separadamcntc. Lo que 

quiere decir que el juez puede recibir tcstimonios en Ia inspeccion judicial, y es lo que 

ocmTe en Ia especie, lo que conl!eva que Ia pmeba ha sido debidamente actuada confonnc 

Ia normaliva procesal y no como cxpresa !a casacionisla, al rcstar valor a las declaraciones 

realizadas en las inspccciones judiciales. AI estar investidas las declaracioncs de testigos en 

las inspecciones del conespondiente valor legal, pueden ser valoradas por el juez de 

170 htm://www .chevron.corn/about/historvl1980/ 
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acuerdo a las reglas de la sana critica 171
• Por lo que este Tribunal de Casaci6n no pucde en 

primer Iugar casar una sentencia de prim era instancia, 172 y segundo, valorar la pmeba en 

contraposici6n de lo que detetmina la Ley de Casaci6n, la doctrina y jurisptudencia como 

se ha manifestado en lincas antctiores. ---------------------------------------------------------------

El recurso de la emprcsa accionada se enfoca principalmente en la sentcncia de primera 

instancia y la fotma en que ha valorado ]a prueba el juez de instancia, volviendo 

improccdente al rccurso. De lo que se concluye ademas que no existe en6nea intetpretaci6n 

del articulo 245 del C6digo de Procedimicnto Civil, ni tampoco falta de aplicaci6n de los 

mticulos 230 y 244 del referido cuetpo legal, lo que a su vez quiere decir que no cxiste 

equivocada aplicaci6n de los at1iculos 2214,2229 y 2236 del C6digo Civil.--------------------

Encuestas ilegalmente admitidas como medios de pruebas e informacion publica 

ilegalmente admitida. 

Respecto a esta alcgaci6n la casacionista se encamma exclusivamente a la sentencia de 

primera instancia, por cuanto el recurso de casaci6n es un recurso que procede contra las 

sentencias dictadas por las cortes superiores (hoy cot1es provinciales) y por no ser ]a 

sentencia de primera instancia Ia que puso fin al proceso, este Tribunal de Casaci6n, 

rechaza esta alegaci6n. Ademas, la casacionista no ha demostrado en que forma se han 

171 "AI determinar Ia ley que el juez apreciari Ia prueba con las reglas de Ia sana critica, se consagra en 
definitiva su libertad para examinarla, ponderarla, comparar las pruebas producidas unas con otras, y prefe1ir 
aquellas que su juicio tienen mayor credibilidad en relaci6n al asunto que se discute en cl proceso. Operaci6n 
intelectual que el juez realiza con todo el acervo (sic) de su experiencia humana, que es variable y 
contingente, pues depende de circunstancias locales y temporales, pero que debeni hacerlo dentro de Ia 
racionalidad y aplicando las reglas de Ia 16gica, que son estables y permanentes. Es por eso que la sana crftica 
no le perrnitiri hacer una valoraci6n absurda, o que contrarie las reglas de Ia experiencia humana, pucs si tal 
situaci6n sc detectara en una sentencia, el tribunal de casaci6n si tendrfa atribuci6n para corregirla." Gaceta 
JudiciaL A1io CIV. Serie XVII. No. 13. Pagina 4110. (Quito, 2 de mayo de 2003). 
172 A1i. 2.- El recurso de casaci6n precede contra las sentencias y autos que pongan fin a los procesos de 
conocimiento, dictados por las cortes superiores, por los tribunales distritales de lo fiscal y de lo contencioso 
administrative. (Ley de Casaci6n). 
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dejado de aplicar los mticulos 76.4 de Ia Constituci6n, 19 del C6digo Organico de Ia 

Funci6n Judicial y 117 del C6digo de Procedimiento Civil, ni tampoco como se ha 

equivocado en Ia aplicaci6n de los mticulos 2214, 2229 y 2236 del C6digo Civil. ------------

Ilegal valoracion de los informes realizados por Roberto Bejarano y Monserrat 

Bejarano. 

La casacionista sefiala: "La sentencia de primera instancia considera y valora cste estudio a !a 

conclusion probatoria afectaciones a !a salud de !a poblaci6n ... " Explicando nucvamente sobre 

Ia valoraci6n que ha realizado el Juez a quo sin determinar en que fmma Ia sentencia de 

segunda instancia ha transgrcdido Ia valoraci6n de Ia ptucba. Por las motivaciones 

expuestas se rechaza el cargo sefialado a! no habcrsc dcmostrado Ia falta de aplicaci6n de 

los mticu1os 76.4 de Ia Constituci6n, 117 del C6digo de Procedimiento Civil y 19 del 

C6digo Organico de Ia Funci6n Judicial, sin que tampoco cxista por lo tanto Ia equivocada 

aplicaci6n de los atticulos 2214, 2229 y 2236 del C6digo Civil. ---------------------------------

8.4. Erronea interpretacion de los preceptos juridicos aplicables a Ia valoracion de Ia 

prueba. 

Erronea interpretacion del articulo 115 del Codigo de Procedimiento Civil, en Ia parte 

relacionada a! concepto de Ia sana critica, y falta de aplicacion del principio de 

valoracion conjunta de Ia prueba presente en el mismo articulo 115. 

En cuanto a Ia infi"acci6n del articulo 115 del C6digo de Procedimiento Civil, este prccepto 

dispone, "La prueba dcbcra scr aprcciada en conjunto, de acuerdo con las reglas de la sana crftica, 

sin perjuicio de las solemnidades prescritas en la ley sustantiva para la cxigcncia o validez de 

cicrtos casos". Por tanto, esta disposici6n legal contiene dos obligaciones para los 

juzgadores, Ia primera de valorar Ia ptueba en su con junto de acuerdo a las reglas de Ia sana 

critica, y Ia segunda, Ia de expresar en Ia sentencia Ia valoraci6n de todas las ptucbas 
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actuadas dentro del proceso. Tal norma evidentemcnte se refiere al metodo de valoraci6n 

probatoJia, cuya infi·acci6n procede acusarla con cargo a la causal tercera del at1iculo 3 de 

la Ley de Casaci6n como asf se lo ha hecho. Sin embargo en la exposici6n que realiza en 

las paginas 116 - 118 del recurso de casaci6n, no explica la recmTente en que fonna 

exactamente ha ocunido la err6nea interpretacion. Las alegaciones realizadas en cl recurso 

son en fonna general y enfocadas siempre en la sentencia de primera instancia, es decir no 

se otorga al Tribunal de Casaci6n lo elementos suficientes para determinar si efectivamente 

ha ocu1Tido la e1T6nea intelvretaci6n de la nmma que se acusa. Por lo tanto se desecha cl 

cargo form ul ado.-----------------------------------------------------------------------------------------

Absurda valoraci6n de Ia prueba en virtud de Ia que el Juez a quo concluy6 que se 

habria producido una fusion entre Chevron y Texaco. 

Respecto a Ia fusion entre Chevron y Texaco en esta sentencia se ha analizado en fonna 

amplia estos hechos, sin embargo respecto a Ia valoraci6n de la prueba realizada por el Juez 

a quo, Ia casacionista no demucstra el modo por se comete el vicio, ni que nonnas de 

derecho han sido equivocadamente aplicadas o no aplicadas, no explica ni demuestra la 

fonna c6mo la violaci6n de nonna ha conllevado a la falta de aplicaci6n o la en·6nea 

intel])retaci6n de los preceptos jUlidicos aplicables a dicha valoraci6n probatoria que han 

conducido a la afcctaci6n de normas de derecho, ya por equivocada aplicaci6n o por su 

fa! t a de ap 1 icac i6n. ---------------------------------------------------------------------------------------

Por las razones expuestas dcviene en inadmisiblc el cargo fommlado, pues no se ha 

dcmostrado que ex.ista equivocada intelvrctaci6n del m1fculo 115 del C6digo de 

Proccdimi en to Civil. ------------------------------------------------------------------------------------

La ntilizaci6n del informe del perito Richard Cabrera para fundar Ia sentencia atenta 

contra el principio de sana critica. 
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La empresa casacionista seiiala en su recurso que Ia sentencia de Ia C01te de Apelaci6n 

ratificatoria de !a de plimera instancia yen patticular Ia valoraci6n de Ia prueba, confinna 

Ia equivocaci6n 16gica del juez al decir que no considera el infonne pero que de hecho lo ha 

considera do. ----------------------------------------------------------------------------------------------

La pmcba es Ia demostraci6n de Ia verdad 173
, Ia cual debe ser apreciada en su con junto y de 

acuerdo a las reglas de Ia sana critica. La valoraci6n de !a pmeba174
, es aquella operaci6n 

mental que realiza el jucz a fin de detenninar si los hechos demandados o rearguidos estan 

deb idamen te mo tiv ados. --------------------------------------------------------------------------------

En Ia senteneia que se recune se seiiala expresamente que: "Ia Sala ha revisado las paginas 

signadas con los mlmeros 55 y 56 del escrito de apclaci6n de Chevron en que afinna que Ia 

sentencia se refiere a varias muestras que se supone est8.n incluidas en los autos para llegar a la 

conclusiOn de que el 8.rea de la antigua concesi6n esta contmninada, lo cual, afinna, debe tratarse de 

una referencia a infonnaci6n que no cst8. en autos, revisado el detalle se encuentra que los datos que 

cl juez de primer nivel ha considerado, est8n en el expediente, mientras que en el informe del perito 

Cabrera nose encuentra ninguna rcfercncia puntual a estas muestras.''------------------------------------

En Ia sentencia de pnmera instancia se realiza un analisis minueioso respecto a! 

nombramiento del Ing. Cabrera175 entre el que podemos destaear lo siguiente: " ... Sin 

embargo, por Ia scriedad de Ia denuncia, y aunque los indicios no constituyan prueba, debemos 

173 Cabanellas, Guillenno, Diccionario Encicloptidico de Derecho Usual, Editorial Heliasta, Tomo VI, 
Buenos Aires Argentina, 1984, Pag. 497. 
174 

" •.. Ia valoraci6n de Ia pmeba es una operaci6n mental en virtud de Ia cual el juzgador deten11ina Ia fuerza 
de convicci6n, en conjunto, de los elementos de prueba aportados por las partes, para inferir si son ciertas o 
no las afin11aciones hechas tanto por el actor como por el demandado, en la demanda y Ia contestaci6n a Ia 
demanda, respectivamente. Esta operaci6n mental de valoraci6n o apreciaci6n de la prueba es potestad 
exclusiva de los jueces y tribunales de instancia y deben hacerlo aplicando, como dice Ia ley, las reg las de la 
sana critica, o sea aquellos conocimientos que acumulados por Ia experiencia y que, en conformidad con los 
principios de la 16gica, le permiten a! Juez considerar a cicrtos hechos como probados. El Tribunal de 
Casaci6n no tiene atribuciones para hacer una nueva valoraci6n de Ia prucba, sino Unicamente para comprobar 
si en la valoraci6n de Ia prueba se han violado o no las nm·mas de derecho concernientes a esa valoraci6n, y si 
tal violaci6n ha conducido indirectamente a Ia violaci6n de normas sustantivas en la sentencia ... " ItO. 159; 30 
de marzo 1999. (Fallo de Triple Reiteraci6n). 
175 VCasc p3ginas 50-51 de Ia sentencia de primera instancia 
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a tender a Ia petici6n constante a! final de este cscrito, que parte de hacer referencia a Ia nulidad para 

Ia que no hemos encontrado fundamento legal, solicita que esta Cortese abstenga de considerar el 

informe del perito Cabrera ( ... ) Sin embargo, atendiendo a! objetivo del pedido de Ia parte 

demandada de que el informe de Cabrera no sea considerado, y buscando no dejarle en indefensi6n 

par falta de un tiempo que este tipo de juicio no puede otorgar para presentar las pmebas que le 

penni tan probar sus acusaciones en contra del pcrito Cabrera y de su infonne pericial, se acepta Ia 

pctici6n de que dicbo informe no sea tomado en cuenta para emitir este fallo."--------------------------

De lo que se concluye que: I) El Tribunal Ad quem ha atendido las peticiones de Ia pmte 

demandada respecto a] infonne del Ing. Cabrera y ha realizado Ia correspondiente 

valoraei6n de acuerdo a las reglas de Ia sana critica, dentro de lo que ha considerado que el 

referido infonne no ha sido tomado en cuenta por el juez de instancia; 2) El juez de 

instancia expresamente sefiala que no toma en cuenta e] infonne del !ng. Cabrera y ha 

realizado Ia valoraci6n de las pmebas aportadas en el proceso de acuerdo a las reglas de Ia 

sana critica.------------------------------------------------------------------------------------------------

Este Tribunal de Casaci6n desecha el cargo alegado por cuanto se evidencia que ha existido 

una couceta valoraci6n de Ia prueba de acuerdo a Ia nonnativa legal, sopesando cad a uno 

de los infonnes que ha prescntado Ia parte demand ada, siendo necesario recalcar que no sc 

puede pretender que a !raves de un recurso de casaci6n se valore nuevamente Ia pmeba, 

hacerlo seria menoscabar Ia independencia de los jueces de instancia, a! ser ellos quienes 

han estado directamente relacionados con las pruebas, son quienes deben anibar a sus 

propias conclusiones. El Tribunal de Casaci6n es competente para verificar que Ia pmeba 

apottada en el proceso sea debidamente actuada, dentro de los pan\metros de Ia ley, adetm\s 

que no sea arbitraria, ni absurd a, si el juez de instancia ha descartado el informe del Ing. 

Cabrera asi como tambien se ha verificado esto mediante Ia Cotte de Apelaci6n, no se 

puede pretender entonces que el Tribunal de Casaci6n se inmiscuya en una pmcba que no 

ha sido tomada en cuenta y que expresamente se sefiala en ambas sentencias. La causal 

tercera verifican\ las pmebas aporiadas en el proceso, las pmebas validas. Finalmente 
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encuentra cstc Tribunal que los jueces han valorado 176 difcrcntes infmmes para concluir 

que efectivamente ha existido contaminaci6n en el suelo y de este modo detetminar su 

mon to. ----------------------------------------------------------------------------------------------------

176 V6ase sentencia de primera instancia dictada el 14 de febrero de 2011"( ... ) Empezando porIa presencia 

de contaminaci6n en suelos, esta Corte obse1va los hallazgos de los distintos peritos que han intcrvenido en 
las inspecciones judiciales que sc practicaron dcntro de este juicio y que han prcsentado los resultados de sus 

cxpc11icias. Sc observa que, tanto en los informes presentados por los peritos insinuados tanto por Ia pa11e 

actora como por la parte demandada, se reporta la presencia de distintas concentraciones de hidrocarburos y lo 

de productos utilizados durante Ia perforaci6n o acondicionamiento de los pozos petroleras( ... ) Previamente 
a evaluar Ia concentraci6n de esta y otras sustancias quimicas prescntes en el suelo se consideran los criterios 

especificos contenidos en el documento denominado 11Evaluaci6n de Normas lnternacionales Aplicables para 

los Cierres de las piscinas de los Campos Petroleras 1994-1998 11 
( ••• ) peritos insinuados por Ia parte 

demandada, Bjom Bjorkman y Gino Bianchi, durante las inspeccionesjudiciales de Sacha Norte 2 y Sacha 13, 
respcctivamente, presentan unos alarmantes 18 y 17 mglkg (ver muestras RB-ESN2-PIT3-SE1 y SA

._13 __ JI_AMl __ O.lM, respectivamente). TambiCn el perito insinuado per Chevmn, John Connor, present6 
resultados que presentaban cantidadcs de 9.9 y 2.3 mg/Kg. (ver muestras JL-LAC-PITI-SD2-SU1_R (1.30-

1.90) MY JJ-LAC-PlTI-SDl-SUI-R (1.6-2.4)M) en Ia inspecci6n judicial de Lago Agrio Central, mientras 
que 0.22mg/kg. En las muestra JL-LAC-PIT1-SD2-SU2-R (2.0-2.5)M en la misma inspecci6n; en cuanto a las 
muestras de los peritos insinuados por los demandantes encontramos una en Shushufindi Suroestc y otra en 

Sacha 51, con 5 y 1 mg/kg., respectivamente (ver mucstras SSF-SW-PNTSCIIlb_sv y SA51-NE2(1.25-
1.77m)_ sv) que demuestran una presencia in usual de estc agcnte peligroso para Ia salud, que debe ser retirada 

de los suclos ( ... ) Sin embargo, para concluir con el anilisis de la presencia de TPHs en los suelos del Area de 

Ia Concesi6n, se considera que los peritos insinuados per los demandantes han prcsentado resultados de 
muestras con cantidades que alcanzan los 900000 mg/Kg de TPHs, debiendo resaltar, per contraste, el heche 

de que los peritos insinuados por Ia demandada no analizaron Hidrocarburos Totales de Petr6leo de modo 

directo y completo, sino que analizan DRO y GRO, lo cual es el equivalente a TPH para diesel y TPH para 
gasolina, respeetivamente, lo cual complica Ia comparaci6n de los resultados obtenidos por los peritos 

insinuados por las distintas partes, pues mientras unos presentan I-Iidrocarburos Totales, los otros prescntan 
Hidrocarburos divididos en gasolina y diesel, de modo que estos deben sumarse para tcner una equivalencia 

relativamente comparable con TPHs ( ... )debemos analizar el alcancc o Ia extensiOn de dicha contaminaci6n 

en suelos dentro del area de Ja concesi6n, pues advertido que no se pueda en tender que todos los suelos del 

area de la concesi6n se encuentra contaminados, sino que las muestras son rcprescntativas de los lugares 
donde ha sido tomadas, perc sin embargo se considera que en base a Ia cantidad y consistencia de los datos 

arrojados en las 54 inspeccioncs judiciales realizadas en sitios operados por Tcxpet, resulta adecuado analizar 

Ia posibilidad de extrapolar estes datos para las demis instalaciones operadas per Texpet perc que no ha side 

inspeccionadas en cstc juicio, ( ... ) 10. La Causalidad de los dafios en suelos y aguas. De este modo, 

empezamos el am1lisis para detenninar Ia causalidad de los dail.os encontrados en los suelos de la coneesi6n, 

considerando en primer Iugar la naturaleza de Ia actividad que prcsuntamente condujo a los datios en suelos, 

es decir, a Ia industria llevada a cabo por la demandada como operadora del Consorcio, por lo que en criteria 

de esta Corte rcsulta apropiada la aplicaci6n de Ia teoria "De la creaci6n culposa del riesgo injustificado de un 

estado peligroso ( ... ) por lo que con rcspccto de la limpieza de suelos se observa la valoraci6n hecha en el 
Dictamen Pericial del pcrito de Ia Co11c, Ing. Gerardo Barros en cuanto a que contiene una referencia 
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Respecto de las 880 p1scmas que sefiala el juez de instancia, consta en el proceso la 

valoraci6n que realiza: "La contaminaci6n en el area de concesi6n alcanza los 7'392.000 metros 

cubicos (m3), cifra a la que se llega considerando que tenemos 880 piscinas (probadas mediante 

fotografias acreas certificadas por el instituto Geografico Militar que consta a lo largo del 

expediente, analizadas conjuntamente con los documentos oficiales de Petroecuador presentados 

por las partes y especialmente por el perito Gerardo Barros ( ... )177
" De lo que se desprende que 

no existe valoraci6n del infonne impugnado y menos que el juez contradiga principios 

l6gicos; ha respetado cl debido proceso, valorando las pruebas apo1tadas par los sujetos 

proccsales. De haberse reparado de fom1a integra y real, como alegan, no existiera el dafio 

ambiental probado pericialmente y, no se habria planteado acci6n judicial alguna. En esta 

causa se han practicado 56 inspecciones judiciales y del conjunto de la pmeba actuada, el 

juzg ado r lle ga a su dec isi6n. ----------------------------------------------------------------------------

Finalmente respecto a los costas de la constmcci6n de un sistema de agua potable, este 

Tribunal observa que el juez de instancia ha considerado diferentes p!Uebas para detem1inar 

las coJTespondientes cantidades como la composici6n del petr6leo y los metales pesados, de 

cspecifica de los costas para Ia remediaci6n de suelos, Ia cual puccle ser ajustada a! nivel de reparaci6n 
ambiental necesario en esta causa, mediante c3lculos matem8.ticos, considerando las difercncias como cl 
nUmero de metros cUbicos a limpiar y el nivel de limpicza a ser alcanzado, y aplicada a! volumen de suelo 
contaminado que esta Corte. ha calculado que existe en cl considerando novena de este fallo, en el que 
afinnamos que Ia contaminaci6n en el area de concesi6n alcanza los 7'392.000 metros cUbicos (m1

) de este 
modo, si consideramos que las cantidades invertidas pro los proyectos rcferidos por cl pcrito Barros en su 
informe esta en trcs litros 183 y 547 d6lares por metro cUbico, 180 tomando un valor promedio de 365 d6lares 

par metro cUbico, la ciiia asciende a 2698'.080.000 d6lares. Sin embargo si se considera los niveles de 
limpieza obtenidos por los proyectos referidos, vemos que alcanza un nivcl de limpieza obtcnidos par los 

proyectos referidos, vemos que alcanzan un nivel de limpieza de hasta 1000 mg/Kg. De TPHs, mientras que 
los demandantes han solicitado Ia remoci6n de todos los elementos que puedan afectar su salud y sus vidas, 

par 10 que el nivel de limpicza debera propender a de;jar las cosa en el estado que tenian antes de las 
operaciones del consorcio, y no limitarsc a evaluar y eliminar los TPHs, lo cual haria que el costa por metro 
cUbico estimado en base ala informaciOn proporcionada por cl perito BarTos se incremente. ( ... ) la cantidad 
que esta Presidencia cstima necesaria para una: limpieza de suelos, no debera sobrepasar los CINCO MIL 
TRESCIENTOS NOVENTA I SEIS MILLONES DE DOLARES CON CIENTO SESENTA MIL 
DO LARES (USD$5.396'160.000, 00)". 
l77 vease pclgina 125 de la sentencia de primera instancia 
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acucrdo a los inf01mcs periciales, que se han prescntado dentro del tennino de prueba, 

incluido el presentado por el pe1ito sugerido porIa empresa accionada, Jolm Connor, y que 

han sido valorados conforme a Ia sana critica. La casacionista sefiala en cada una de sus 

argumentaciones en que se ha basado el juez para dete1minar cada manto, por lo cual se 

rechaza estas alcgaciones, mas aun cuando se pretende que mediante esta argumentaci6n se 

evalue nuevamente Ia prueba a fin de detenninar val ores que fucron establecidos por cl juez 

de instancia y Ia co1ie de apelaci6n En esta virtud no se encuentra una inconstitucional, 

ilegal, arbitrmia o absurda valoraci6n de Ia prueba. En conclusion no existe violaci6n a! 

miiculo 115 del C6digo de Procedimiento Civil ni equivocada aplicaci6n de los miiculos 

2214 y 223 6 del C6digo Civil.--------------------------------------------------------------------------

El principio de Ia sana critica en Ia apreciaci6n de los informes periciales de peritos 

designados por el Juez a quo. Err6nea interpretacion del principio de sana critica. 

La casacionista afinna que existc arbitraliedad en Ia valoraci6n de los infonnes periciales. 

La prueba es una actividad de los litigantes, y para el juez !a pmeba fonna su convicci6n, 

siendo este ultimo quien sopesa las pmebas ap01tadas en el proceso y detennina su eficacia 

dentro delmismo, es asi que las pruebas son nonnadas, se detenninan mediante Ia ley los 

coJTespondientes medias de practicarlas. La prueba pericial es uno de ellos que busca 

ilustrar a! juez sobre aspectos tecnicos, en especial en un proceso ambiental en que "las 

actividades productivas o ccon6micas pueden gcncrar contaminaci6n ambiental. Se estima la 

necesidad de identificar y valorar el imp acto ambiental a efectos juridicos ... " 178 
------------------------

El mticulo 249 del C6digo de Proccdimiento Civil detennina que el juez puede o no 

apreciar el dictamen del perito o pe1itos, contrario a lo que percibi6 sus sentidos e incluso 

puede ordcnar sin petici6n de pmte que se nombre otros pe1itos, lo cual se complcmenta 

con las inspecciones judiciales que realizan los jueces. De lo que se evidencia claramenle 

178 Abel Xavier y otros, La Prueba Judicial, ESADE Facultad de Derecho, Tomo II, Madrid- Espai1a, P<ig. 
1419 
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que no existe ninglln tipo de valoraci6n arbitraria de pa11e del juez de instancia cuanto mas 

que segun el segundo inciso del articulo 262 ibidem no es obligaci6n del juez atcnerse, 

contra su convicci6n, al juicio de los peritos. La arbitrariedad de la p1ueba se produce 

cuando cl juez atcnta los principios de la recta raz6n, de la l6gica, la psicologia y la 

experiencia comun, pues debe seguir las reglas del raciocinio, el juez es quien detennina 

que valor conesponde a cada una de las pmebas ap01tadas en el proceso, lo que debe ser 

deb id amen te justificado. --------------------------------------------------------------------------------

El Juez a quo ha justificado y ha dado el valor COJTespondiente a las pmebas pcriciales que 

existen en el proceso, sin que a este Tribunal de Casaci6n le competa inmiscuirse en ]a 

valoraci6n que ha dado a cad a uno de los informes periciales, yen su con junto, cumpliendo 

su misi6n mediante Ia conecta aplicaci6n de la ley, convencido de la verdad procesal y Ia 

l6gica del pensamiento, como manifiesta Manuel de ]a Plaza "En todo caso, su convicci6n se 

fonnani, no por el examen aislado de cada probanza, vista a traves del plisma que ofrece la nonna 

probatoria atinentc, sino por 1a valoraci6n conjunta de todas las articuladas, examinadas en su 

complejo organico y en su articulada y 16gica trabaz6n." 179
, por tanto no existe una indebida 

aplicaci6n de las reglas de ]a sana critica que aduce ]a casacionista. -----------------------------

Se concluye que no existe fa!ta de aplicaci6n del mticulo 115 del C6digo de Procedimiento 

Civil y por lo tanto equivocada aplicaci6n de los articulos 2214 y 2236 del C6digo Civil.---

Falta de conocimientos tecnicos para hacer una adecuada valoraci6n y apreciaci6n de 

Ia prueba tecnica por parte de Ia corte de apelaci6n. 

Respecto a esta alegaci6n contenida en 19 lineas, Ia empresa casacionista no explica que 

nonna de valoraci6n de Ia prueba ha sido transgredida, tampoco sefia]a en f01ma concreta 

cuales son los enores de datos a los que se refiere, se limita a indicar que "For ejemplo ... ", 

179 De Ia Plaza Manuel, La Casaci6n Civil, Editorial Revista de Derccho Privado, Madrid- Espafia, Pig. 250. 
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a! respecto, a! Tribunal de Casaci6n no le corresponde revisar Ia pmeba ap01tada en el 

proceso. Como se ha expuesto en lineas anteriores, mediante un recurso de casaci6n nose 

puede pretender que se revise !a prueba nuevamente, pues esto corresponde a cada una de 

las instancias. Es prcciso entonces sefialar que d argumcnto de !a empresa demandada, en 

cuanto sus pmebas no han sido valoradas, no puede servir de sustento, como queda 

analizado. La ley limita casar !a sentencia mediante una nueva evaluaci6n de Ia pmeba. Por 

las razones expucstas se desecha el cargo fonnulado. ----------------------------------------------

Fa!ta de consideracion y valoracion de Ia prueba solicitada por Chevron y legalmente 

actuada dentro del proceso. Falta de aplicacion de los articulos 115 del Codigo de 

Procedimiento Civil en cuanto a Ia valoracion en eonjunto de toda Ia prueba 

producida y del 117 del mismo cuerpo legal y falta de aplicacion del articulo 19 el 

Codigo Organico de Ia Funcion Judicial, en cuanto a Ia necesidad de que se considere 

!a prueba debidamente actuada. 

El articulo 115 del C6digo de Procedimiento Civil detennina que Ja pmeba debe scr 

apreciada en su conjunto de acuerdo a las reglas de ]a sana critica. El juez ticne la 

obligaci6n de expresar en su resoluci6n la valoraci6n de todas las pmebas producidas. La 

prueba solo debidamente actuada hace fe en juicio.-------------------------------------------------

En la sentencia de segunda instancia se indica que: "Consta en el expcdicnte que los pedidos 

para las actuaciones de prueba que hizo !a demandada, Chevron Cmporation, fueron aceptados y 

tramitados sin excepci6n alguna. Lleg6 a todas y cada una de las inspecciones judiciales que estim6 

eran necesarias para su defensa; obviamente, no lo que basta extempon\neamente pedia. Cientos de 

miles de documentos entregados par Chevron Cmporation abultaron el proceso con todo lo que 

consider6 pe1iincntc agrcgar tanto que solo en esta instancia ya se formaron casi doscientos cue1pos 

(alrededor de veinte mil fojas), sin contar los mas de doscientos mil papeles del primer nivel del 

juicio; obviamente su contraparte ha puesto lo suyo, aunque muy distante del abultamiento cuasi 

inoficioso. ( ... )Tambien pedidos de testimonios basta de antiguos funcionarios; envio de (sic) 
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exhortos a los Estados Unidos de America; dcprecatorios a provincias del pais, oficios a numcrosas 

instituciones, hasta llcgar a Ia cntrevista a un peri to para agotar sus cuestionamientos e inquietudes -

foja 158.789 a 158.790 -; todas estas declaraciones y documentos cslan agregados a! expedicnte 

procesal y Ia Sala vc que Ia scntencia del inferior si los ha relacionado".----------------------------------

La sentencia de primera instancia contiene 187 pitginas redactadas en su anverso y rcvcrso, 

a un espacio, en la cual se analizan las cxcepcioncs propuestas, se valoran las prucbas 

prescntadas por las pmtes, se hace mencion a cada uno de los incidentes ocmTidos en e] 

proceso, en fonna exhaustiva, lo cual tambi6n ha sido analizado por cl Tribunal Ad quem 

como ya sc cxpreso. Los acuerdos transaccionales fueron analizados confonne a derecho y 

asi tambien la fusion entre Texaco y Chevron180 en fonna amplia y extensa. Entonces el 

juzgador en acatamiento a su obligacion ha valorado la prueba en su con junto como queda 

expuesto y analizado, con una conecta interpretacion y adecuada aplicacion de la ley de 

acuerdo a su con vice ion.--------------------------------------------------------------------------------

Finalmente respeeto a las supuestas malas pnkticas de las operadoras (Petroecuador, 

Petroamazonas y Petroproduceion), quienes no son patte procesal, tampoeo son materia de 

!a litis y por lo mismo de pronunciamiento de los jueees. 181
---------------------------------------

180 
V6ase scntencia de primcra instancia " ... Por estes motives, el heche de que las tablas procesales 

demuestrcn Ia existencia legal de Texaco y la fusiOn de 6sta con Keepep, no contTadice el heche demostrado, 

pUblico y notorio de que Ia nueva compafHa, Chevron Corporation, se benefici6 con todos los actives y 

dcrechos de Texaco y de Chevron, del mismo modo que Ia fusiOn triangular in versa ... " 

V6ase sentencia de segunda instancia en que sc establece: " ... como bien se explica y detalla en Ia sentencia 

del 14 de febrero del 2011, con 1 a precisiOn de los hechos que menciona el juzgador y que en el sano criteria 
hacen incuestionable Ia conclusiOn de que las empresas Chevron y Texaco se fusionaron, y que el fen6mcno 

juridico, en el mejor de los cases, se habra estado guiado del propOsito de unir esfuerzos por econ6mica 
convenicncia y no para cvadir Ia acciOn de Ia justicia ... " 
181 Tarufo Michele, Teorfa de Ia Prueba, Ara Editores, Ara Editores, P3.g. 13, Impreso en PerU: "La idea 
b<1sica es que un litigio surge de ciertos hechos y se basa en ellos, que tales hechos son disputados por las 
pa1ies, que esa disputa ticnc que ser rcsuelta por el tribunal y que la soluci6n de la controversia sobre hechos 
se alcanza cuando el tribunal establece Ia verdad sobrc los hechos motive de disputa". 
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Por los motivos expuestos y por cuanto no existe violaci6n a los m1iculos 115 y II 7 del 

C6digo de Proccdimiento Civil ni cquivocada aplicaci6n de los atiiculos 2214 y 2236 del 

C6digo Civil se rechaza el cargo formulado. --------------------------------------------------------

8.5. Estimaci6n de daiios. La estimaci6n de dafios efectuados por el Juez de Ins tan cia, 

y ratificada en Ia sentencia que caso es arbitraria y por tanto implica Ia violaci6n por 

falta de aplicaci6n del articulo 115 del C6digo de Procedimiento Civil que impone al 

juez Ia obligaci6n de valorar Ia prueba con 16gica, coherencia y razonabilidad. 

Remediaci6n de suelos 

En esta resoluci6n y bajo esta causal, cuando se aleg6 la aplicaci6n del infom1c del Ing. 

Cabrera, se analiza respecto a la pmeba valorada por cl juez para determinar el manto de 

remediaci6n de suelos. Si eran falsas las fotografias y el infonne del Ing. Gerardo Ban·os, 

esta pmcba dcbi6 ser impugnada en el momenta procesal opmiuno, a traves de Ia 

contradicei6n a la cual se tiene acceso en base al dereeho a Ia defensa. El juez evalu6 las 

pruebas apm1adas por las partes, y sopes6 cada una de las pmebas, es decir dio un valor a 

unas mas que a otras, en base a lo eual lleg6 a las eonespondientes conclusiones y 

justamente es la libre valoraei6n de la pmeba, pues, "La adquisici6n de Ia convicci6n por el 

juzgador tambicn constituye una dosis de percepci6n que se extrae de Ia valoraci6n conjunta de los 

medias probatorios, de Ia conducta de los intervinientes en Ia litis y de los hechos condicionados 

p or la.s partes." 182
---------------------------------------------------------------------------------------------------

Lo mtsmo oeutTe en lo que se refiere a[ valor que ha llegado a detetminar el juez de 

instaneia sabre las piseinas que deb en ser remediadas, quien justifiea en que pmeba se basa 

como aquella apot1ada por las pat1es y analiza los distintos infonnes periciales con los que 

esta en desacuerdo la casacionista; el estar en desaeuerdo con la valoraci6n que ha dado un 

182 Gonz8.lez de Audicana Zorraquino Francisco, La Prueba Judicial, Desafios en las jurisdicciones civil, 

penal, !aboral y contencioso - administrative. Tomo I, La Ley grupo Wolters Kluwer, ESADE, Madrid
Espatia, Pag. 254. 
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juez a cietta prueba no cs causa suficiente para solicitar que la sentencia sea casada por esta 

causal, ello proccde cuando la tasaci6n de la prucba ha sido arbitraria o ilegal.----------------

Finalmcnte se debe indicar que declaraciones a traves de cualquier medio de comunicaci6n 

social no constituye prueba y mcnos que pucda ser valorada, pues solo constituyen 

referencias sin eficacia probatoria, por lo que resulta il6gico que se contraste una prueba 

con las dcclaracioncs de un ex gercnte de Petroecuador en cietto medio de comunicaci6n, y 

ademas sin seiialar la empresa casacionista que nonna del ordenamicnto juridico ha sido 

infi:ingida. La prucba que debe cstar en discusi6n es la que detennina la verdad de los 

hechos en el proceso, la decision hade referirse a los eventos del mundo real, a lo factico, 

materia dcllitigio. Por las razoncs cxpuestas se desecha el cargo fonnulado. -----------------

La sentencia de primera instancia, ratificada por Ia de segunda, aplica a Chevron 

estandares de remediaci6n diferentes (y exageradamente mas estrictos) que los 

empleados por Petroecuador u otras operadores como Rio Napo (PDVSA) a los 

contratistas de remediaci6n de Petroecuador. Tal imposici6n es arbitraria. 

"La prueba librc, presupone que el Juez lo es para fonnar convicci6n, puesto que sobre la base de 

los elementos probatorios que las partes apmian, o que el mismo se procm·a, aplica al examen su 

actividad; y a la luz de su experiencia y valido de su pcticia tecnica, los analiza 16gica y 

juridicamente, segun valias circunstancias, reguladoras de la conducta judicial, pcro que no lc 

constrifi.en para formar libremcnte su ju icio" 183
---------------------------------------------------------------

Sin embargo, la libre valoraci6n de la prueba no significa que el juez tiene facultades 

ilimitadas, pues siempre sus conclusiones deben estar enmarcadas por la raz6n, ademas que 

las partes deben tener cettidumbre de las pruebas y medias emplcados en cad a proceso. ----

183 De Ia Plaza Manuel) La Casaci6n Civil, Editorial Revista de Dcrecho Privado) Madrid-Espafia, hlg. 246. 
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La casacionista afinna que es un absurdo que se ordene que las cosas vuelvan a su estado 

anterior cuando ha transcunido casi medio siglo desde que se inici6 la explotaci6n 

petrolera. Sin embargo sc debe tomar en cuenta que "el objeto fundamental de la acci6n civil 

ambiental seria, en principia (fuera del supuesto de prevenci6n), la reparaci6n civil del petjuicio 

I . . d - b' 1"184 eco og1co o a no an1 1enta -----------------------------------------------------------------------------------

De este modo el juez ha llegado a sus conelusiones de acuerdo ala prueba apottada, " ... la 

valoraci6n del petjuicio sancionatorio debe tener en cuenta !a importancia del bien que se destruye, 

contamina o deteriora. Por esto en el easo de los ecosistemas, y atendiendo la importancia del que 

evcntualmente se sienta afectadol la indcmnizaci6n sancionatoria debe ser ejemplannente 

elevada. '' 1 85
----------------------------------------------------------------------------------------------------------

De las observaciones expuestas, se evidcncia que: 1) Si bien es cietto no se puedc volver un 

ecosistema a su estado antetior, si puede ser cuantificado el dafio c imponer las medidas 

necesarias para que un detenninado ceo sistema regrese a un estado que sea lo tm\s parecido 

a] que fuera si no hubiera existido contaminaci6n; 2) La valoraci6n de ]a prueba rea]izada 

por el juez, no evidencia que sea absurda o arbitraria, consta del proceso las pruebas 

ap01tadas por las partes en las cuales se ha basado para expedir su sentencia y llegar a las 

co tTcspondi en tes con clu si ones. ------------------------------------------------------------------------

La valoraci6n de la prueba se vuelve absurda cuando va mas alla de la 16gica, o la raz6n 

humana, y no es lo que sucedc en e] presente caso, pues, primero ]a reparaci6n de un dafio 

ambiental debe propender a que un ecosistema vuelva al estado en el cual fue encontrado 

antes de iniciar ciet1as actividades, o como si aquellas no hubieren existido, este es e] factor 

detetminante para este tipo de casos, es decir si se ha contaminado un rio por un detTame 

184 Uribe Alberto, Responsabilidad par Daiios Medio Ambiental, Universidad Externado de Colombia, 
Bogota- Colombia, Pag. 75. 
185 Amaya Oscar, Responsabilidad por Daiios ldedio Ambiental, Universidad Extemado de Colombia, 
Bogota- Colombia, P3g. 31 

166 

DEFENDANTS' EXHIBIT DX  8095 
Page 389 of 445



Ju.icio No. 174-2012 

petrolcro este rio se lo debe devolver a su estado natural como si el detTame jmm\s hubiera 

OCU!Tido. --------------------------------------------------------------------------------------------------

Por las razones expuestas y porno encontrar este Tribunal que exista absurda o arbitraria 

valoraci6n de la pmeba de pmte del juez de instancia y Tribunal Ad quem desecha el cargo 

formulado, ]a valoraci6n de pmeba se ha basado en la libre convicci6n del juez, que de 

acuerdo a ]a pmeba ap01iada y mediante un calculo matetm\tico tomando en consideraci6n 

las hetTamienlas tecnicas proveidas ha detem1inado el valor a pagar. Por lo tanto no existe 

violaci6n del mticulo 115 del C6digo de Procedimiento Civil, ni equivocada aplicaci6n de 

los mticulos 2214, 2229, y 223 6 del C6digo Civil.--------------------------------------------------

Remediaciiin de agua subterriinea 

La empresa casacionista sefiala que es arbitrario que se la condene a] pago de USD $ 600 

millones para ]a remediaci6n de agua subtem\nea, sin embargo se sefiala que la valoraci6n 

a la que ha llegado el juez es arbitralia, pero a esta conclusion no llega este Tribunal de 

Casaci6n se obsetva que el juez ha valorado las pmebas ap01iadas en el proceso 186 Y lo ha 

186 V6ase sentencia de primera instancia pclgina 116 en que se indica:" ... Respecto a Ia contaminaci6n de otras 

fuentes hidricas, se consideran los estudios sabre aguas subteJT8.ncas que han sido realizadas durante este juicio 

por los peritos insinuados par las pa11es procesales para las inspecciones judiciales prcsentan conclusiones 

diferentes, par lo que el juzgador ha cstudiado sus dict3menes con dctenimiento para llegar a sus propias 

conclusiones. Obscrvamos que los distintos peritos insinuados par las pa1ies se han pronunciado a! respecto de 

Ia posibilidad de contaminaci6n de las aguas subteJTclneas, indicando por ejemplo que "dada Ia naturalcza no 

soluble del pctr6leo degradado presente en el subsuelo y Ia baja pcnneabilidad de los suelos arcillosos que se 

encuentran en el sitio, los lixiviados de los sue los no puedcn causar un impacto sabre Ia calidad de las aguas 

subternlneas n13s alla de los lhnites para el agua de consume de Ia Agencia de Protecci6n Ambiental de los 

Eslados Unidos USEPA o Ia Organizaci6n Mundial de Ia Salud (OMS)" (vcr informe de Sacha 21 del perito 

insinuado por Ia pmte demand ada ,John A. Connor, en foja 244 75), o que' Ia capa de suelo y los suelos 

rcmediados estim compuestos de arcilla y arcilla limosa, las cuales evitan Ia infiltraci6n significativa del agua 

de lluvia y Ia producci6n subsiguiente de lixiviados desde el suelo en el area de Ia piscina remediada. Dcbido a 

Ia baja solubilidad de los hidrocarburos y a la baja permeabilidad de los suelos, no existen impacto potencial 
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hecho de acucrdo a su librc convicci6n, es bueno sefialar que cuando sc trata de dai\.os al 

medio ambicnte, las mcdidas que se ordenen, asi como sus reparaciones tambien deben 

propender a prevcnir futuros dafios, de esta manera sc han\ cfectivo no solo cl principia 

resarcitorio y sancionatorio sino el preventivo, no tutelar dai\os futuros en el medio 

ambientc y Ia biodiversidad cquivaldria a que en un momento el hombre y todo ser viviente 

no encuentrc ningun espacio ningun refugio para resguardar Ia salud para preservar Ia 

propia vida.------------------------------------------------------------------------------------------------

De otra par1c, se indica que no se seiiala que norma de valoraci6n de Ia pmeba ha sido 

infi'ingida, por lo que preciso es aclarar que el Tribunal de Casaci6n sea justa a establecer Ia 

existencia de crrores de derecho, ya sea por aplicaci6n indebida, falta de aplicaci6n o 

erT6nea interpretacion de nonnas juridicas relativas a Ia valoraci6n de Ia prueba dentro de 

las sentcncias o autos definitivos, y, como consecucncia de ese en·or, Ia violaci6n de una 

nonna sustantiva, requisito sine qua non sin el cual no cabe efcctuar en forma completa Ia 

fundamcntaci6n de Ia tercera causal. AI rcspecto, Ia jurisprudencia, sefiala: "No es, pues, 

debidamcnte el recurso de casaci6n respaldado en la causal tercera cuando no se cita la norma 

sustancial que sc afinna ha sido violada por mcdio de la transgresi6n de la norma sobre regulaci6n 

probatoria "187
, por lo tanto se niega esta alegaci6n. -------------------------------------------------

Flora y fauna 

La empresa casacionista den uncia que Ia indcmnizaci6n de USD 200 mill ones de d6lares de 

los Estados Unidos de America al que ha sido condcnada para un programa de rcstauraci6n 

de Ia flora y fauna y vida acwltica, no tienc ninguna base legal, alegaci6n que no tienc 

cabida porque cl Tribunal de Alzada ha confinnado !a pmcba valorada por el Juez a quo 

para llegar a Ia demostraci6n del daiio y !a condena para Ia recuperaci6n total de Ia flora y 

sobre las aguas subterr{meas de este sitio' (ver infonne Sacha 10 del perito insinuado por la parte demandada, 

Gino Bianchi en foja 29.792);. 
187 R. 0. No. 353,22 Vi, 2001. Pig. 17. 
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la fauna, y lo hace, con fund amen to en las diligencias de inspecci6n judicial y entrevistas 

efectuadas para la restauraci6n. Los doscientos millones de d6larcs seran tratados en fonna 

anual en f01ma tecnica y por un largo tiempo. Sin embargo, la empresa casacionista no 

fundamenta en que f01ma el juez ha valorado indebidamente la prueba, ya que las 

afinnaciones respecto al infonne del Dr. Bamthouse (que se basa en el infom1e del lng. 

Cabrera) no es suficiente sustento para solicitar que el recurso sea casado por la causal 

tercera. ----------------------------------------------------------------------------------------------------

Tampoco seiiala la recmTente que norma de valoraci6n de ]a pmeba ha sido transgredida, 

sicndo nccesario en esta causal y en defensa de cada pmeba que se realice un analisis de 

aquella que se supone no ha sido debidamente valorada de acucrdo a las reglas de la sana 

critica y su librc apreciaci6n; y finalmente, como queda dicho, detetminar que nom1as de 

derecho sustantivo han sido transgredidas como consecuencia de las ptimeras.----------------

Agua Potable 

La scntencia dictada por el juez de prim era instancia y ratificada por el Tribunal Ad quem 

ordena a la empresa accionada que pague la cantidad de USD !50 millones de d6lares de 

los Estados Unidos de America. La casacionista argumenta que de la evidcncia procesalla 

(mica contaminaci6n existente en el agua no se debe a las actividades por ella realizadas, y 

que dicha fijaci6n ha sido arbitraria, no obstante, este Ttibunal obsetva que el juez para 

fijar dicha cantidad basa su decision en los distintos infonnes peticiales inclusive cl del 

perito John Connor sugerido por ]a propia empresa accionada, haciendolo en fonna 

proporcional y razonable 188
, considerando que en derecho ambiental no cabe consagrarse 

indemnizaciones itTisorias o simb6licas, siendo en materia ambiental esencial obrar con 

este critetio para ir afianzando una institucionalidad realmente cficaz en relaci6n a la 

protecci6n de la naturaleza y el medio ambiente lo que asegurara a futuro no solo ]a 

disponibilidad de recursos naturales para cl Ecuador y el mundo sino ]a vida de futuras 

188 Art. "76 numeral 6 Constituci6n de la RepUblica del Ecuador. 
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generaciOnes de nuestro pais. Los dolores, los sufi-imientos, Ia afectaci6n de Ia salud, Ia 

perdida del lu\bitat y de vidas producidas por el dafio ambiental con Ia indemnizaci6n 

d ispu est a, atenu ara el dafio c a us ad 0.-------------------------------------------------------------------

AI igual que en Ia alegaci6n anterior, Ia empresa demand ada no explica en que fonna se ha 

transgredido alguna norma de va]oraci6n de Ia ptueba, "La fundamentaci6n, es Ia carga 

procesal mas exigente impuesta al recurrcntc como requisito esencial de la formalizaci6n, por su 

amplitud, complejidad y trascendencia. Requiere el desarrollo y razonamientos sometidos a una 

l6gica juridica clara y completa y, a! mismo tiempo, a los plincipios primordiales que Ia doctrina de 

casaci6n ha elaborado. Sin fundamentaci6n, sin razonar las infracciones que debe hacerse en forma 

clara y prccisa, sin incurrir en imputaciones vagas, vinculando el contenido de las nonnas que se 

pretenden infiingidas, con los hechos y circunstancias a que se refiere la vio1aci6n, esto es que la 

infracci6n debe ser demostrada sin que a tal efecto baste seiialar que Ia sentencia infringi6 tal o cual 

precepto legal, es necesario que se demuestre c6mo, cu8.ndo y en quC sentido se incuni6 en la 

infracci6n." 189
, volviendo improcedcntc Ia causal alegada. -----------------------------------------

Salud Publica 

La casacionista se limita a indicar que Ia condena a Chevron por temas de salud es 

arbitraria, y que el juez reconoce que los problemas de salud publica tienen causas distintas 

a Ia operaciones petroleras, sin embargo el Juez en Ia sentencia a foj as 184 y confirmada 

por el Tribunal de Alzada, en Ia pat1e pet1inente detem1ina que "ha quedado probado Ia 

existencia de un grave problema de salud publica, cuyas causas son razonablemente atribuibles a Ia 

explotaci6n petrolera, resulta necesario que Ia medida de mitigaci6n ordenada para cubrir el 

problema de salud publica originado par Ia inconducta de Texpet". La recmTente no realiza 

ninglin otro tipo de analisis, ni otorga a! Tribunal de Casaci6n otros elementos para 

detenninar Ia supuesta vio!aci6n a los preceptos jmidicos aplicablcs para Ia valoraci6n de Ia 

189 Gaceta Judicial. Ai'io CIV. Serie XVII. No. II. Pagina 3486, Quito, 12 de febrero de 2003. 
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piUeba que hayan conducido a Ia violacion de otras nOJmas de derecho. Por lo expuesto y 

sin ser necesario mayor analisis es inadmisible el cargo fonnulado. -----------------------------

Muertes excesivas por cancer 

Chevron indica que el juez ha valorado los estudios de San Miguel Sebastian y que estos 

estudios no demuestran rclaci6n de causalidad entre las muc11es excesivas con los lugares 

de concesi6n. Sin embargo no explica que norma respecto a Ia valoraci6n de los prcccptos 

jmidicos aplicables a Ia valoracion de !a piUeba ha sido transgredida. No basta que de 

man era general Ia casacionista sen ale a! inicio de Ia causal invocada (causal tcrcera) que se 

ha violado el at1iculo 115 del C6digo de Procedimiento Civil, es deber inexcusable de Ia 

rccmTente para Ia procedcncia de Ia impugnaci6n en cada una de sus alegacioncs senalar 

que nonna ha sido transgredida, en que fonna el juez no ha valorado csta piUeba, como sc 

han violado los preccptos jmidicos aplicables ala valoraci6n de la pmeba. --------------------

Nuestro sistema de casaci6n, no es uno que pctmita la casaci6n de oficio, es necesano 

alcgar, dcmostrar, explicar al juez en que forma se ha violado cad a nonna, cad a prccepto, 

confotme cada una de las causales y aun mas cuando sc trata de Ia causal tercera en que se 

ataca Ia valoraci6n de Ia piUeba, se debe justificar por que un Tribunal de Casaci6n debe 

valorar nuevamente Ia pmeba producida en el proceso. La violaci6n debe ser tan grave que 

se vuelva cvidente Ia arbitrariedad, o Ia fonna absurda en que se ha valorado Ia pmcba, 

pucs, inmiscuirse en Ia actividad intema del juez (Ia librc convicci6n) rcquiere que sea 

pctfcctamentc demostrado a !raves de esta causal, esto ademas con el fin de que cl maximo 

6rgano de justicia, como es Ia Cot1e Nacional, cuide la indcpendencia de los jueces de cada 

una de las instancias. No se ha violado por tanto el at1iculo !15 del C6digo Procesal Civil. 

Por lo que hcchas cstas reflexiones este Tribunal dcsccha Ia alegaci6n. -------------------------

Las culturas indigenas 

Rcspccto a la condena de USD I 00 mill ones de do lares de los Estados Unidos de America a 

fin de establecer un programa de reconstmcci6n comunitaria y reafitmaci6n etnica, no 
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existc refkxion op01tuna de pmte de la recutTente que sefialc en que forma el juez ha 

transgredido n01mas de valoracion de la prueba, esta alegacion se limita a senalar que los 

cambios culturalcs se dcben a la colonizacion y que no sc ha reconocido los infonncs 

periciales, pero no se indica por ejcmplo 1,que inf01mes periciales? /,En que pagina se 

encuentran? 1,Qu6 dice la sentencia al respecto, como el juez no valoro aquella prueba, 

como la Cottc de Apclacion no val oro esa prueba, etc.? -------------------------------------------

Por lo que al no existir tampoco elementos suficientes proporcionados por la mtsma 

empresa demand ada para analizar los diversos infonnes, a mas de que no se ha scfialado la 

nom1a transgredida de valoracion de la pmeba, y que la fnndamentacion en el recurso de 

easacion consiste en realizar un anillisis de cada nna de las causales que se invocan con las 

normas qne supnestamente han sido transgredidas de acuerdo a la natnralcza de cada 

causal, lo que dificulta al jucz realizar un anitlisis minneioso, mas aun cuando se invoca la 

causal tercera, la easacionista debe demostrar, explicar, que preeepto juridico aplicable a la 

valoracion de la pmeba ha sido infi:ingido, que nonna sustancial ha sido afeetada como 

consecuencia de la ptimera, lo que no ocutTe en cl caso en estudio. "E/ recurso de casaci6n 

es extraordinario, de alta tricnica jurfdica y totalmente reg/ado, par Ia cual quienes h1terponen el 

recurso deben someterse con claridad y precisic5n a las di.sposiciones pertinentes contempladas en 

Ia ley reel ora ".
190 Motivos por los cuales se desecha el cargo alegado .----------------------------

Finalmente y de acuerdo al analisis realizado en el presente numeral se desecha la causal 

tercera invocada por Chevron C01poration, por cuanto no se ha demostrado en que fonna se 

han transgredido los preceptos jnridicos aplicables a la valoracion de la pmeba 191 y que ha 

qu edado cxp lie ado. --------------------------------------------------------------------------------------

190 G. J. S. XVI, No.6. Pag. 1632. 
191 "1. El yerro ha de consistir en que el juez o tribunal hubiere supuesto prucba inexistente en los autos o 
ignorado la que sf existe en ellos, adulterando Ia objetividad de Csta agreg3ndolc alga que le es extrafio o 
cercenando o disminuyendo su real contenido. 2. La conclusiOn de arden f3ctico derivado del e!Tor dehe ser 
contraria a las realidadcs establecidas por las pruebas cxistentcs. 3. Que este yerro de aprcciaci6n conduzca al 
qucbrantamicnto de los prcccptos en que se funde Ia sentencia." Gaccta Judicial. Afio CI. Serie XVII. No.3. 
Pag. 897. (Quito, 15 de marzo de 2000) 
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NOVENO.- QUINTA OBJECION.- Proccdamos finalmcntc al examen de Ia pnmera 

causal del mticulo 3 de Ia Ley de Casaci6n, en que Ia empresa recurrente adcmas de las 

anteriores cuatro causales arguye tambien su rccurso, causal que hace relaci6n a lo que se 

denomina "vicios in iudicando ", bien sea por: "Aplicaci6n indebida, fa Ita de aplicaci6n o 

en6nea interpretacion de normas de derecho, incluyendo los precedentes jurisprudenciales 

obligatmios, enla sentencia o auto, que hayan sido detenninantes de su parte dispositiva". -----------

9.1. Causal que no pcnnitc valorar de nuevo Ia pmeba actuada asf como tampoco retomar a 

verificar consideraci6n de los hechos que se dan por accptados; apuntando sf, basicamentc, 

a instaurar quebrantamiento de nmmas de derccho sustancial. Es que, cuando el juzgador 

dicta sentcncia y llega a Ia convicci6n de !a veracidad de detenninados hechos, alegados 

ora por el actor ora por el demandado (demanda y contestaci6n); luego de reducir los 

hechos a los tipos jurfdicos adecuados, busca una nom1a o nonnas de derccho sustancial 

que le sean aplicables y que no es otra cosa que Ia subsunci6n del hecho en Ia nonna. Una 

nonna material, estmcturalmente hablando, tienc dos pmtes por asf decirlo: un supuesto y 

una consccuencia. En ocasiones, !a nmma carece de estas dos pattcs pero se complementa 

con una o mas nonnas con las que fmma una proposici6n juridica completa. La subsunci6n 

como dice !a doctrina no es sino !a operaci6n o encadenamiento l6gico mental de una 

situaci6n factica especffica, concreta en Ia perspcctiva abstracta, generica o hipotetica 

contenida en Ia nonna en cuesti6n. El vicio de juzgamiento o "in iudicando" contemplado 

en esta causal se da en tres casas: I. Cum1do el juzgador deja de aplicar Ia nonna sustantiva 

al caso controvettido y que, de haberlo hecho, habrfa determinado que Ia decision en !a 

sentencia sea distinta, lo que efectivamente noes aplicable al caso que se decide; 2. Cuando 

el juez entiende rcctamentc Ia disposici6n pcro Ia aplica a un supuesto facti co difcrcnte del 

hipotetico contemplado en ella, incmTiendo asf en un cJTor en Ia equivocada relaci6n del 

preccpto con el caso controvettido, lo que tampoco es aplicablc al caso en rcsoluci6n; y, 3. 

Cuando el administrador de justicia incune en un yerro de henneneutica, de exegesis 
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juridica al interpretar la norma, atribuycndole un sentido y alcance que no tiene, lo que no 

es aplicable al caso en controversia. ------------------------------------------------------------------

9.2. Cabe sefialar que "AI invocar !a causal primera el recurrente esta reconociendo que el 

tribunal de instancia acert6 en las conclusiones sobre los hechos contenidos en las pruebas. En 

cambia, cuando se acusa a la sentencia por la causal tercera, se est8. desconociendo o discrepando 

sobre las conclusiones de los hechos. En virtud, no es conducente que se acuse a la sentencia, de 

hallarse afectada de !a violaci6n prevista en !a causal primera y, simultaneamente, acusarse por los 

mismos motivos por la causal tercera, porque existiria contradicci6n. No se puede estar de acuerdo 

con las conclusiones sobre los hechos a que ha an-ibado el Tribunal Ad quem y, almismo tiempo, 

manifestar su desacuerdo". 192 De lo que queda dicho la casacionista ha invocado dos causales 

incompatibles entre si, la primera y la tercera. Sin embargo de lo expuesto en el numeral 

precedente, se debe analizar lo siguiente: -----------------------------------------------------------

9.3. Violaci6n de normas legales y constitucionales en las que incurre Ia sentencia a! 

deseehar Ia exeepci6n de extinci6n de las obligaciones por transacci6n, planteada por 

Chevron en Ia contestaci6n de la demand a. 

Extinci6n de las obligaciones por transacci6n. Cosa Juzgada. Falta de aplicaci6n de 

los artieulos 1 de Ia Constituei6n 7.18, 1576 y 1580, 1583.4, 2248, y 2362 del C6digo 

Civil, 297 del C6digo de Procedimiento Civil y 75 del Estatuto del Regimen Juridico 

Administrative de Ia Funci6n Ejecutiva. 

No obstante lo sefialado en cl numeral anterior hemos de referir que en el numeral 6.3 de la 

presente resoluci6n se explic6 amplia y detalladamente sabre los derechos co]ectivos y la 

naturaleza juridica de los mismos relacionandoles como los denominados "Contratos de 

192 Resoluci6n No. 110 de 1 de junio de 2002, juicio No. 329-01, Giraldo vs. Alarcon, R.O. 630 de 31 de 
febrero de 2002. 

174 

DEFENDANTS' EXHIBIT DX  8095 
Page 397 of 445



JuicioNo.l74-2012 

Transacci6n, Liberatorio de Obligaciones, Responsabilidades y Demand as ... " Asi tambien 

el efecto de estos acuerdos193 
-------------------------------------------------------------------------

Los referidos acuerdos no tienen efectos erga omnes, como se afirma en el recurso: l) Es 

un acuerdo finnado entre Instituciones del Estado y TEXPET; 2) Estos acuerdos no 

coJTesponden a los denominados derechos difusos 194
, tal como se ha explicado ampliamente 

193 V Case numeral 6.3 de Ia presente resoluci6n: "De ser como ex plica Chevron, las demandas presentadas por 

las Municipalidades en contra de Texaco Petroleum tendrian efecto erga omnes, teoria que no cs corrccta, 
pues estos proccsos no se iniciaron fundamentados en los derechos colectivos y difusos respecto al daii.o 
ambiental producido per la explotaciOn petrolera en el Oriente Ecuatoriano como queda anotado ( ... ) Las 
Aetas Transaccionales celebradas entre pa1tcs no tiene efectos erga omnes; el denominado Contrato para Ia 
EjecuciOn de Trabajos de Reparaci6n Medioambiental y LiberaciOn de Obligaciones, Responsabilidades y 

Demandas fue celebrado entre el Ministro de Energia y Minas, PETROECUADOR y Texaco Petroleum 
Company, en el ARTICULO V, LIBERACION DE DEMANDAS, se indica que: " ... el Gobiemo y 
PETROECUADOR liberarim y descargar3n para siemprc a TEXPET, Texas Petroleum Company, Compailia 
Texaco de Petr6lcos del Ecuador S.A., Texaco Inc., ( ... ) de cualquier otra demanda del Gobiemo y 
PETRO ECUADOR en contra de Las Exoneradas par Impacto Ambiental resultante de las Operaciones del 

Consorcio ... " 193 Por lo dicho su efecto se produce entre el Ministerio de Energia y Minas, 
PETROECUADOR y TEXACO PETROLEUM COMPANY y no entre la ser1ora Maria Aguinda y olros y 
Texaco Company. 
194 "DERECHOS 0 INTERESES DIFUSOS: se refieren a un bien que alar1e a lodo el mundo (pluralidad de 

sujetos), esto es, a personas que -en ptincipio- no conforman un sector poblacional identificable e 
individualizado, y que sin vinculo juridico entre elias, sc ven lcsionados o amenazados de lesiOn. Los 
derechos o intereses difusos se fundan en hechos gcn6ricos, contingentes, accidentales o mutantes que 
afectan a un nUmero indetem1inado de personas y que emanan de sujetos que deben una prestaci6n gen6rica 
o indeterminada, en cuanto a los posibles beneficiaries de la actividad de Ia cual deriva tal asistencia, como 
ocurre en el caso de los derechos positives como el derecho a la salud, a Ia educaciOn o a Ia obtenci6n de 
una vivienda digna, protegidos por la Constituci6n y par el Pacta Intemacional de Derechos EconOmicos, 
Sociales y Culturales. DERECHOS 0 INTERESES COLECTIVOS: eslan referidos a un sector poblacional 

determinado (aunque no cuantificado) e identificable, aunque individualmente, dentro del conjunto de esas 
personas existe o puede existir un vinculo jurfdico que los une entre ellos. Su lesiOn se localiza 
concretamente en un grupo determinable como tal, como sedan los grupos profesionales, los grupos de 
vecinos, los gremios, o los habitantes de un area determinada, etc. Los derechos colectivos deben 
distinguirse de los derechos de las personas colectivas, ya que estos Ultimos son an3logos a los derechos 
individuales, pues nose refieren a una agrupaciOn de individuos sino a la persona juridica o moral a qui en se 
atribuyan los derechos. Mientras las personas juridicas actUan por organicidad, las agrupaciones de 
individuos que ticnen un inter6s colectivo obran par representaci6n, aun en el caso de que 6sta sea ejercida 
por un g!Upo de personas, pues el car3ctcr colcctivo de los dercchos cuya tutela se invoca siempre excede al 
inter6s de aqu6l." Sentencias dictadas par el T!ibunal Supremo de Justicia de Venezuela vease casas Nros. 
483 del 29 de mayo de 2000, caso: Cofavic y Qucremos Elcgir, 656 del 30 de junio de 2000, caso: Dilia 
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en este fallo. Es que cl dai\o ambiental es un in teres de todos. Por lo tanto Ia tesis respeeto a 

que estas transaeeiones tienen efeetos erga omnes por cuanto el gobiemo represent6 

dereehos eoleetivos, es il6giea, los derechos eoleetivos son dereehos reeonoeidos a ciettos 

gmpos humanos. En los referidos aeuerdos transaeeionales, los comparecientes no sei\alan 

a nombre de que gmpos humanos comparecen, y si eompareeen a nombre de detenninado 

gmpo no eonstan las COITespondientes autorizaeiones, los derechos colectivos no pueden 

ser objeto de ocuerdos transaccionales sin los propios involucrados en el dmio Stf(hdo. La 

naturaleza de los referidos aeuerdos tiencn su nacimiento en el conespondiente contrato de 

explotaci6n pctrolera. Recordemos que los derechos colcctivos cotTesponden a! derecho a 

un media ambiente sano y ante Ia destmcci6n del media ambiente existe el derecho a las 

correspondientes rcparaciones e indemnizaciones como se reclama en este caso. Los 

derechos de tercera generaci6n no se encuentran representados par Instituciones del 

Estado, por lo tanto no se puede extinguir las obligaciones generadas por dai\o ambiental a 

traves de acuerdos entre Municipios, Ministerios, o Gobiemo Central y las empresas 

dedicadas a Ia explotaci6n de rccursos naturales como alega Ia emprcsa accionada y que fuc 

analizada en otra causal anterior. ----------------------------------------------------------------------

De lo que se concluye que no existe falta de aplicaci6n de los mticulos 1583.4 (Ia 

obligaci6n se extingue porIa transacci6n); 2348 (definicion de transacci6n); 2362 (efecto 

de Ia transacci6n) del C6digo Civil y 297 del C6digo de Procedimiento Civil, tampoco falta 

de aplicaci6n del mticulo I de Ia Constituci6n de Ia Republica del Ecuador, no aplicable a! 

caso que se juzga, cuanto mas si "Los problemas y dcrcchos ambientales limitan tambien Ia 

Pma, 770 del 17 de mayo de 2001, caso: Defens01ia del Pueblo, 1321 del 19 de junio de 2002, caso: 
Maximo Febres y Nelson Chitty La Roche, 1594 del 9 de julio de 2002, caso: Alfredo Garcia Deffendini y 
otros, 1595 del 9 de julio de 2002, easo: Colegio de Medicos del Distrito Metropolitano de Caracas, 1571 
del 22 de agosto de 2001, caso: Deudores Hipotecarios, 2347 del 3 de octubre de 2002, caso: Henrique 

Caprilcs Radonski, 2634 del 23 de octubre de 2002, caso: Defensoria del Pueblo, y 3342 del 19 de diciembre 
de 2002 caso: FC!ix Rodriguez),; que han sido resumidos en sentencia del 19 de diciembre de 2003 (Caso: 
Femando Asenjo) 
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noci6n absoluta de la soberania. Los mas graves problemas ambientales de hoy en dia tienen 

canicter global, tal es el caso por cjemplo de Ia ruptura de la capa de ozono, el calentamiento del 

I 1 "d"f" . . d I 1 . d"d d b" d" "d d "195 p aneta, a act 1 tcacton e os mares o a per 1 a c 10 1vers1 a . -------------------------------

La transacci6n como modo de extinguir las obligaciones, su efecto de cos a juzga da. 

La transacci6n efectivamente es un modo de extinguir una obligaci6n, como asi lo 

detennina el mticulo 1583.4 del C6digo Civil, sin embargo, en este caso y como queda 

suficicntementc analizado, los acuerdos transaccionales no fueron finnados par los gmpos 

humanos que reclaman sus dercchos colectivos en el presente proceso, par lo tanto, janu\s 

puede decirsc que son las mismas pmtes las que han finnado los acuerdos transaccionales, 

resulta infundado sefialar que una Instituci6n del Estado, el Gobiemo Central, o las 

correspondientes Municipalidades son las duefias de los derechos colectivos que se discuten 

en este proceso, es dccir, Ia cmpresa casacionista les otorga Ia ca!idad de gmpo humano a 

los indicados sujetos. 196 Destmyendo asi Ia naturaleza de los derechos de tercera generaci6n 

y qui tan su raz6n de scr, es asi que Ia Icy otorg6 a traves de !a Ley de Gesti6n Ambiental el 

derecho a un colectivo a reclamar estos derechos, las acciones colectivas no han sido 

otorgadas a los Municipios, han sido otorgadas a un gmpo, que ha sido afectado en sus 

derechos, entonces si a un Municipio o un Ministerio no le ha otorgado Ia ley Ia acci6n para 

reclamar par dm1os ambientales, como puede Ia empresa demandada fim1ar un acuerdo 

195 Grijalva Jimenez Agustin, Constitucionalismo en Ecuador, Pensamiento Juridico Contempor6neo 55, 
C01te Constitucional para el Periodo de Transici6n, Centro de Estudios y Difusi6n del Dcrccho 
Constitucional, Quito 2012, Pag. 72. 
196 Bachmaier Winter Lorena y otros, Los Derechos Colectivos, La tutela de los dcrechos e intereses 

colectivos de consumidorcs y usuarios en el proceso civil espaii.ol, Ministerio de Justicia y Derechos 
Humanos, Quito- Ecuador, P3g. 305. "Son derechos o intereses que, utilizando Ia expresi6n de Cappelletti no 
"pertenecen" a un concreto sujeto individual, o bien, respecto de los cuales los pmticulares s6lo poseen una 
minima porci6n del todo. Cappelletti planteaba de manera muy expresiva esta problematica mediante Ia 
formulaci6n de la pregunta: "Who is the owner of the air we breathei" ( ... ) Esa laguna se ha visto supcrada a 
travCs de Ia introducci6n de normas legales que especifican los sujetos que tienen legitimaci6n para defender 
esos derechos e intcreses que pertenecen a una colcctividad mas o menos indetctminada. Estas acciones son 
colectivas, porque el bien protegido es colectivo, en el sentido de que la titularidad supera la esfera juridica 
individual y de que esc dcrecho o inter6s noes, de ordinario, fl-accionable o divisible entre los diversos sujetos 
afectados." 
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transaccional sobre una acci6n que no le cmTespondc, si bien la transacci6n se susc1ibe a 

fin de evitar un litigio futuro, este litigio ulterior respccto a los dcrcchos colectivos, no 

incumbe a los sujctos con los cuales se han suscrito estas aetas transacciones. -----------------

Por las razones expuestas no existe violaci6n a los mticulos 1583,2362 del C6digo Civil y 

297 del C6digo de Procedimiento Civil.------------------------------------------------------------

La causa petendi- o los antecedentes de hecho y los fundamentos de derecho de los 

reclamos- es identica entre los contratos de transaccion y el presente juicio. 

Los llamados derechos colectivos son aqucllos cuyo sujeto de derechos es un colectivo o un 

grupo social, los derechos colectivos son el derecho de los pueblos y del medio ambiente.--

El lema del medio ambiente actualmente es una preocupaci6n mundial, por lo que vmios 

son los paises e instituciones que se esfuerzan en protcgcrlo, a fin de garantizar su goce a 

las futuras generaciones, es de este modo que son varios los tratados intemacionales que se 

han susc1ito a nivel mundial en busca de la protecci6n del medio ambiente como Ia 

Dcclaraci6n de Estocolmo sobre el Medio Ambiente Humano (1972); Ia Carta Mundial de 

Ia Naturaleza de las Naciones Unidas (1982) ; la Declaraci6n de Rio sobrc el Medio 

Ambientc y Desarrollo de las Naciones Unidas (1992); Ia Convenci6n Marco de las 

Naciones Unidas sobrc Cambia Climatico (1992); el Protocolo de Kyoto de las Naciones 

Unidas a Ia Convenci6n Marco de las Naciones Unidas sobre Cambia Climatico (1997); Ia 

Cumbre del Milenio de las Naciones Unidas (2000); el Acuerdo de Copenhague ( 2009) 

entre o tros. -------------------------------------------------------------------------------------------------

La cns1s ecol6gica por la destmcci6n de la naturaleza y Ia contaminaci6n al medio 

ambiente es producida por las propias actividades humanas, Ia tecnificaci6n y Ia 

indusllializaci6n, es por eso que en la misi6n de Ia conservaci6n ambiental cada pais ha 

establecido una nonnativa a fin de garantizar un medio ambiente sano. Como se sei\al6 en 
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otro Considcrando el Ecuador no es la excepci6n y se ha instituido cie1ta nonnativa tanto 

en la Constituci6n como en ]a Ley de Gesti6n Ambiental a fin de proteger la naturaleza y 

preservar el medio ambiente, ante las actividades de industrializaci6n producto de las 

neces idades human as. -----------------------------------------------------------------------------------

Cuando el mcdio ambiente ha sido dai\ado de alguna manera apareccn los derechos 

colectivos, estos dcrechos colectivos son de tal impOitancia que han sido incorporados a la 

Constituci6n, siendo exigibles por distintas vias judicialcs. Los derechos colectivos o 

conocidos como de tercera generaci6n se los debe incluso a quiencs cxistin\n, es por eso la 

gran importancia de estos, almismo tiempo el vivir en un mcdio ambiente sano esta ligado 

con otros derechos como la vida y la salud 197 Si el derccho a un mcdio ambiente sano es 

derecho fundamental (,Como este derecho debe ser observado en la defensa de la 

conservaci6n ambiental? intciTogante que merece una respuesta positiva para su 

pennanente ejercicio en ]a tutela ambiental.--------------------------------------------------------

Las antcriores Constituciones tambien han protegido al medio ambiente a !raves de la 

COITespondiente nom1ativa 198 rcconociendo la existencia de derechos colectivos. La actual 

197 vease sentencia T-092 Corte Constitucional de Colombia: "El derecho al medio ambiente no se puede 
desligar del dcrecho a Ia vida y a Ia salud de las personas. De hecho) los factores perturb adores del medio 
ambiente causan dafios irreparables en los seres humanos y si clio es asi habra que decirse que el media 
ambientc cs un derecho fundamental para Ia existcncia de Ia humanidad. A esta conclusiOn se ha llegado 
cuando esta Corte ha evaluado Ia incidcncia del media ambiente en la vida de los hombres y par ella en 
sentencias antcriores de tutelas) se ha afi1mado que el derecho a! media ambiente es un derecho fundamental". 
(Otras senteneias que se pueden revisar a! respect a C-671 de 2001; C-750 de 2008; C-595 de 201 0). 
198 1) Constituci6n de 1998; Art. 23.- Sin pe1juicio de los derechos establecidos en esta Constituci6n yen los 
instrumentos internacionales vigentes, el Estado reconocen1 y garantizara a las personas los siguientes: 6. El 
derecho a vivir en un ambiente sano, ecol6gicamentc cquilibrado y libre de contaminaci6n. La ley estableccra 
las restricciones al ejcrcicio de determinados derechos y libertades) para proteger el media ambiente. 
2) Constituci6n de 1997; Art. 44.- El Estado protege el derecho de Ia poblaci6n a vivir en un media ambiente 
sano y ecol6gicamente equilibrado, que garantice un desarrollo sustentable. Se declara de inter6s pUblico y se 
rcgulara conforme a Ia Ley: a) La preservaci6n del media ambiente) Ia conservaci6n de los ecosistemas, la 
biodiversidad y la integridad del patrimonio gen6tico del pais; b) La prevenci6n de Ia contaminaci6n 
ambiental) la explotaci6n sustentable de los recursos naturales y los requisites que deban cumplir las 
actividades pUblicas o privadas que puedan afectar a! media ambiente; y) c) El establecimiento de un sistema 
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Constituci6n protege en fonna especial la naluraleza, al punlo de considcrarlo sujelo de 

derechos 199
. Es de esle modo que al ser sujeto de derechos, la Constituci6n ha determinado 

el derccho a la restauraci(m independienle de cualquicr reclamo. --------------------------------

Asi como la docl!ina sefiala -que los derechos difusos son los denominados de solidaridad y 

que corTesponde a los pueblos de la tierra-, que el in teres difuso es el in teres de cada uno de 

los que tiene la calidad para la cualla necesidad se reconoce, almismo tiempo los de todos 

los demas que tienen igual calidad y necesidad, Ban·os de Angelis sustenta " ... que cl intcr6s 

difuso, se caracteriza por conesponder a los sujetos de un gmpo determinado, pues si sc supone que 

cs interes Ia relaci6n entre las necesidades de un sujeto y la aptitud de un bien para satisfacerlas, 

estc podn\ ser individual o colectivo segun sea el preciso requerimiento. Por cuanto el interes 

cmresponde a un grupo indeterminado ya comienza hablarse de interes difuso o colectivo, asf Ia 

dimensiOn del gmpo subjetivo es lo que hace colectivo a un inter6s, pero es la indetenninaci6n, la 

falta de lfmites precisos en cuanto a Ia identificaci6n de las personas que lo compone lo que lo 

convicrte a este interes en difuso.l'200 
---------------------------------------------------------------------

de areas naturales protegidas y cl control del turismo receptive y ecol6gico. Art. 48.- Sin petjuicio de los 
derechos de los ofendidos y los pctjudicados, cualquier persona natural o jurfdica podra ejercer las acciones 

contempladas en Ia Ley para Ia protecci6n del media ambiente. 
3) Constituci6n de 1993. "Art. 19.- Sin perjuicio de otros derechos necesarios para el plena dcsenvolvimiento 

moral y material 2.- El derecho de vivir en un media ambiente libre de contaminaci6n. Es dcber del Estado 

velar para que cstc derecho no sea afectado y tutelar Ia preservaci6n de la naturaleza. La ley estableccra las 

rcstTicciones a! ejercicio de determinados derechos o libertades, para proteger el media ambiente; que sc 
deriva de la naturaleza de Ia persona, el Estado le garantiza:" 
199 

A1t. 10.- Las personas, comunidades, pueblos, nacionalidades y colectivos son titulares y gozaran de los 

dcrechos garantizados en Ia Constituci6n y en los instrumentos intemacionales. La naturaleza sera sujeto de 

aquellos derechos que lc reconozca Ia Constituci6n. Art. 66.- Se reconoce y garantizanl a las personas: 27. El 
derecho a vivir en un ambiente sana, ecol6gicamentc cquilibrado, libre de contaminaci6n yen armenia con la 

naturalcza. Art. 71.- L.a naturaleza o Pacha Mama, donde se reproduce y realiza Ia vida, tiene derecho a que se 

respete integralmente su cxistencia y el mantenimiento y regeneraci6n de sus ciclos vitales, cstructura, 

funciones y procesos evolutivos. Toda persona, comunidad, pueblo o nacionalidad podra exigir a Ia autoridad 

pUblica el cumplimiento de los derechos de Ia naturaleza. Para aplicar e interprctar estes derechos se 

obse1varan los principios establecidos en Ia Constituci6n, en lo que proceda. El Estado incentivara a las 

personas naturales y juridicas, y a los colectivos, para que protejan Ia naturalcza, y promover3 el respeto a 
todos los elementos que forman un ecosistema. 
20° Citado por Falconi Garcia Jose, El luido Especial par Ia Acci6n de Amparo Constitucional, Ediciones 
Radin, Quito Ecuador, Pag. 1 00. 
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En el reconocimiento del derecho al media ambiente, ubicado en los derechos colectivos, 

cuenta con Ia respectiva protecci6n juridica a traves, entre ou·as, de las acciones populares. 

Como se ha indicado, los derechos colectivos se deben a ]a humanidad, e incluso a las 

personas que estan por nacer y que nacen\n, pues en si cl Planeta, las futuras generaciones 

desde ahara esperan Ia preservaci6n del media ambiente, de nuestra naturaleza y mas 

ecosistemas como los de Ia Amazonia Ecuatoriana, pues ya no solo el hombre es un sujcto 

de derechos sino tambien Ia naturaleza. De ahi que el legislador a] consagrar los derechos 

colectivos en nuestra legislaci6n, crea una nueva fonna, un nuevo modo de proteger los 

derechos e intereses de una comunidad, de una colectividad ante el peligro de ser 

vulnerados o afectados, dado que en nuestro pais como en otros del Planeta TietTa los 

derechos individuales, colectivos, de Ia naturaleza y media ambiente pctmanentemente han 

sido vulncrados. Cuantos de ellos csenciales para !a supervivencia y desatTollo del hombre, 

cuantos de cllos necesarios para preservar Ia salud, otros para resguardar !a cultura, el 

comercio, cl consumo, sin embargo no han sido debidamente protegidos por mas que 

existcn !eyes en ese sentido, acaso el airc que respiramos, el agua que bebemos, el sol que 

nos da luz y calor, Ia tiena que nos da alimentos y son las fucntc de nuestras vidas, las 

estatuas y monumentos que representan ]a historia y Ia cultura de un pueblo, los paisajes y 

el entomo de Ia naturaleza no han sido vulnerados, no ha sido contaminado e] aire, 

enfennados los rios y mares, alterados los rayos so lares y Ia capa de ozona, desttuidos los 

monumentos. Entonccs, gobiemo central, cmpresas privadas y publicas de ben mane jar con 

responsabilidad y con Ia mayor precauci6n Ia explotaci6n de Ia naturaleza, a fin de causar el 

menor impacto posible en ella, pucs cuando succdc Ia contaminaci6n su dafio es 

in·emcdiable, sea cualquicr Iugar del plancta en que acontezca (Estados Unidos, Holanda o 

Ecuador). De esta manera ellcgislador dict6 Ia Ley de Gesti6n Ambicntal a fin de definir 

cict1as estmcturas administrativas, conceder accioncs civiles ante un dafio ambicntal, y las 

directrices para detetminar las concspondientes sanciones, pues, "La protecci6n del media 

181 

DEFENDANTS' EXHIBIT DX  8095 
Page 404 of 445



Juicio No. 174-2012 

ambicntc, dcsde la perspectiva jurfdica, se articula fundamentalmente a traves de instrumentos de 

dcrecho publico, derecho privado y derecho penal". 201 
-------------------------------------------------

Y es de acuerdo a esta nonnativa que se ha juzgado en cste pmceso, como se lo haria en 

cualquier parte delmundo, miis aun cuando la empresa accionada renunci6 a ser juzgada en 

su pais, argumentando una justicia ecuatoriana justa y honesta como queda expuesto en 

varios considerandos de esta resoluci6n. Los derechos colcctivos reconocidos a los pueblos 

indigenas no son los mismos que se pretende hacer parecer por parte de Chevron con los 

acuerdos transaccionales que finnaron el Gobiemo Central, Petroecuador y ciertas 

M unicipa lidades con 1 a demandad a. ------------------------------------------------------------------

Por ejemplo en el "Contrato para la Ejecuci6n de Trabajos de Reparaci6n Medioambiental 

y Liberaci6n de Obligaciones, Responsabilidades y Demandas" a fojas 7855, consta lo 

siguienle: 

"ESTE CONTRA TO para la Ejecuci6n de Trabajo de Reparaci6n Ambiental y Liberaci6n 

de Obligaciones, Responsabilidades y Demandas, se celebra entre el Gobierno del Ecuador, 

representado por el Ministerio de Encrgfa y Minas, Dr. Galo Abril Ojeda, al que se 

denominan\ "el Gobicrno", y la Empresa Eslatal Pelr6leos del Ecuador, 

PETROECUADOR, representada par su Presidente Ejeculivo, Dr. Federico Vintimilla, al 

que se denominan\ "PETROECUADOR", por una parte; y por otra TEXACO 

PETROLEUM COMPANY, una Cmporaci6n de Delaware, con oficinas en Ia Ave. 6 de 

Dicicmbre 2816 y James Orton, Quito, Ecuador, represenlada por su Vicepresidente, Sr. 

Ricardo Reis Veiga, y su Representante Legal, Dr. Rodrigo Perez Pallares, al que se le 

dcnomin ani TEXPET ( ... )" ----------------------------------------------------------------------

201 Amya Navas Oscar Dario y Rosa! Monsalvc Julio CCsar, Re.~JJonsabilidad par Daiios al111edio Ambiente, 

lEMP!, Universidad Extemado de Colombia, 2000, Pag. !!. 
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Mientras que !a demanda es presentada por una colectividad en defensa de sus dercchos 

dcbido a los dai\os ambientales que se han producido en los lugares que estos habitan, 

basados ademas en cl mticulo 15 del Convenio 169 de !a Organizaci6n Intemacional de 

Trabajo que rcconoce, como se ha venido comentando, a los pueblos indigenas entre otros 

e! derecho a vivir en un ambiente sana, ecologicamente equi!ibrado de acuerdo a lo que 

dete1mina cl m1iculo 23.6 de Ia Constituci6n (vigente a !a epoca de !a presentaci6n de !a 

demand a). ------------------------------------------------------------------------------------------------

Los acuerdos a los que se refierc !a demandada rcspecto a !a liberaci6n de responsabilidad 

indican que: 

"A la fecha de suscripci6n de este Contra to y en consideraci6n al acuerdo de TEXPET de 

rcalizar el Trabajo de Reparaci6n Ambiental de acuerdo con el Alcance del Trabajo 

establecido en el Anexo A y el Plan de Acci6n de Reparaci6n Ambiental, el Gobiemo y 

PETROECUADOR liberan\n, absolveni.n y descargan\n para siempre a TEXPET, Texas 

Petroleum Company, Compail.ia Texaco de Petr6leo del Ecuador S.A., Texaco Inc., y a 

todos sus respectivos agentes, sirvientes, empleados, funcionarios, directores, 

representantes legales, ase[,•uradorcs, abogados, indenmizadores, garantes, herederos, 

administradores, ejccutores, bencficiarios, sucesores, predccesorcs, principales y 

subsidiarias ( a las que se denominan\ " las Exoneradas" ) de cualquier otra demanda del 

gobicmo y PETROECUADOR en contra de Las Exoneradas por Impacto Ambiental, 

resul!ante de las Operaciones del Consorcio, a excepci6n de aquellas relacionadas con las 

obligaciones contraidas en este Contrato para !a ejecuci6n por TEXPET del Alcance del 

Trabajo ( Anexo A), las cuales seran libradas confonne se vaya ejecutando el Trabajo de 

Reparaci6n Ambiental a satisfacci6n del Gobierno y PETRO ECUADOR, de conformidad 

con las clausulas 5.3 y 5.4 de este Contrato. El Gobierno y PETRO ECUADOR convienen 

en que sus demandas son demandas genuinamente disputadas y que TEXPET niega 

cualquier responsabilidad sabre estas demandas. Adicionalmente, el Gobierno y 

PETRO ECUADOR convienen en que esta Liberaci6n de demandas y compromises no sen\ 

nunca ofrecida o admitida como evidencia contra TEXPET o interpretada como confesi6n o 

admisi6n de responsabilidad en cualquier juicio o procedimiento legal." ---------------------

183 

DEFENDANTS' EXHIBIT DX  8095 
Page 406 of 445



Juicio No. 174-2012 

Del tcxto se concluye que esta renuncia respecto a la presentaci6n de la demanda ticnc 

relaci6n con el Gobiemo Central, Petroecuador y la demandada, no son entonces, ni los 

mismos comparecientes ni este acuerdo comprende la 6rbita de los derechos colectivos, por 

cso resultan absurdas las alegacioncs sefialadas por la empresa dcmandada, intentando 

confundir a la administraci6n de justicia que dichos acuerdos suscritos conespondc a los 

derechos colcctivos, "cuando los derechos e intereses de una comunidad o nacionalidad no 

coircsponden a una persona en particular, son derechos que diccu rclaci6n a una agrupaci6n, a una 

comunidad, a una colectividad, que en un momenta dado ve que se tratan de afectar o han sido 

vulnerados."202 lncumbe por tanto como asi se lo ha hecho proponerlo a la colectividad, 

grupo o nacionalidad Ia presente acci6n. "En America Latina se ha acentuado Ia conicnte de Ia 

declaratoria con lugar, que la acci6n ejercida no incidir3 exclusivamente sabre quien actU.e como 

representante del grupo, sino a plenitud sobre todos sus integrantes. Esta materia pues, es vital por 

Ia defensa de los derechos humanos y de Ia naturaleza, porque da Ia posibilidad de actuar en casas 

definidos por primera vez porIa Constituci6n y primer pais en elmundo que reconoce dcrcchos a Ia 

natura]eza. Inclusive en Ia actualidad las personas naturales o juridicas afectadas porIa violaci6n o 

amenaza de violaci6n de un derecho constitucional pueden detenninar el sector a! que pcrtenecen y 

I t ".' ,,203 que os agmpa en orno a un mteres comun. · .---------------------------------------------------------

Para la existencia valida de un proceso es necesano detenninar si existe por parte de 

quienes proponen una demanda un intercs legitimo, queda anotado que al ser derechos 

colectivos los reclamados debe existir una colectividad o gmpo que ha sido victima o que 

han sido damnificados por detenninadas conductas, es entonces que la legitimaci6n 

procesal es efectiva pero ademas se debe tamar en cuenta que las personas afectadas sean 

numerosas rcspondiendo Ia pregunta que si se actuara en forma individual cada micmbro 

de un detenninado gmpo se vuelva imposible resolver cientos de procesos similarcs; que se 

invoquen cuestiones de hecho y de derecho iguales para cl grupo social que demanda; que 

202 idem, pag. 24 7. 
203 idem, pag.248. 
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si al presentar individualmente cada demanda se generen riesgos de que los tribunales 

dicten sentencias contradictorias; que la pretension a] ser asumida par una clase asume una 

"realmagnitudy merezca el amparo jurisdicciona/"204 
-------------------------------------------

"Barbosa Moreira! observa que la idea fundamental de las acciones colectivas es que el 

litigio pucde ser llevado a juicio par solo una persona. Ja Rodolfo de Camargo Mancuso2 

considcra a la acci6n colectiva cuando un grupo de personas es cubierto por la cosa juzgada 

o cuando los efcctos de la scntencia son amplios. Kazuo Watanabe3 afmna que "la 

naturaleza vcrdaderamentc colectiva de la demanda dependc no solamente de la 

lcgitimaci6n activa para demandar la acci6n y de la naturaleza de los intercscs o derechos 

de los vinculados, sino tambien de la causa de pedir invocada y del tipo de provcimiento 

jurisdiccional postulado". En verdad, la acci6n colectiva es la acci6n propuesta por un 

representante (legitimimaci6n)4 en la defensa de un derecho colectivamente considerado 

(objeto del proceso)5 cuya imnutabilidad en la autoridad de la sentencia alcanzara a un 

grupo de personas (cosa juzgada)6. En una acci6n colectiva los derechos del grupo son 

rcpresentados en juicio por un representante y la sentencia sera respecto a toda la 

controversia colectiva, alcanzando a los miembros titulares del derecho del grupo7."205 
-----

La Ley de Gesti6n Ambiental ha previsto las dcnominadas acciones populares en lo que se 

refiere al media ambiente, y tocante a los derechos difusos, nonna bajo ]a cual se ha 

prescntado esta demanda. Es decir, a] ser derechos colectivos y establecerse bajo acci6n 

popular, estos derechos no corTespondcn a las constantcs en el Contrato para la Ejecuci6n 

de Trabajos de Reparaci6n Medioambiental y Liberaci6n de Obligaciones, 

Responsabilidades y Demandas, asi como los contra los celebrados con las corTespondientes 

municipalidades en que se llegan a acuerdos respccto a los posibles daiios ambientales en el 

204 Bcnabentos Omar) La Tutela de los Derechos Colectivos o D{fusos, Pag. 291, Vease en 

http ://bib lio. j uridicas.unam.mx/libros/2/592/17 .pdf 
205 Gidi Antonio y otros, Los Derechos Colectivos, La tutela de los derechos e intereses colectivos de 

consumidores y usuaries en el proceso civil espail.ol, Ministerio de Justicia y Derechos Humanos, Quito
Ecuador, Pag. 417. "En una acci6n colectiva los derechos del grupo son representados en juicio por un 

representante y Ia sentencia sera respecto a toda Ia controversia colectiva, alcanzando a los miembros titulares 
del dcrecho del grupo". 
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teiTilmio de la municipalidad206 como sc intcnta por la cmprcsa accionada, diferente 

hubiera sido entonces si seria legal que se hubiere realizado acuerdos con las comunidades, 

grupos, en que se especifique que derechos colectivos contienen cada acuerdo y cuitles son 

las medidas especificas de remediaci6n para los sec to res que fueron afectados por Texaco 

debido al inadecuado manejo de la explotaci6n petrolera y en donde ha existido un dm'\o 

ambiental, dado que no solo ha afectado a una Municipalidad (de la Joya de los Sachas) 

como queda ampliamente estudiado, de ahi que como bien jurfdico protegido en este y 

otros milenios es y sen\ el ambito de los intereses difusos y los derechos colectivos como 

derechos de tercera generaci6n. Se !rata, pues, de bienes jmidicos que la doctrina llama 

supra individuales por coiTesponder a todos los habitantes del Planeta Tieua, por tanto, 

siendo pal!imonio inalienable de la humanidad Ia naturaleza y e/medio ambiente dada su 

relevancia ius constitucional debemos precautelarlos garantizando su conservaci6n a 

perpetuidad siendo pmte esencial de cste proceso de garantia la administraci6n de justicia 

de cada Estado, de cada naci6n. -----------------------------------------------------------------------

Es necesano puntualizar respecto a la preocupaci6n de Chevron, en el evento de ser 

condenada a indemnizar por esta demanda, aparecerian otras, se debe tener presente la 

prevision del mticulo 297 del C6digo de Procedimiento Civil y sus efectos legales 

consecuentes. --------------------------------------------------------------------------------------------

9.4. La identidad subjetiva como presupuesto para Ia existencia de co sa juzgada. 

Los derechos colectivos pe11enecen a un determinado gmpo como se deja escrito, por 

ejcmplo los indigenas, los afro ecuatorianos, u otros grupos, si estos pe1tenecen a 

detem1inados gmpos, mal pueden entender como se ha explicado que estos acuerdos 

transaccionales fi1mados entre el Gobicmo Central y Texaco reivindican los dercchos 

206 V6ase por ejemplo el "Contrato de Transacci6n, Liberaci6n de Obligaciones, Responsabilidades y 

Demandas Suscritas entre Ia Municipalidad de La Joya de los Sachas y Ia Compaii.ia Texaco Petroleum" 
(fojas 7384-7389). 
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colectivos de estos grupos, no se indica menos se estipula en ninguna parte de los acuerdos 

transaccionales que el Gobiemo comparece a nombre de una detenninada colcctividad, por 

lo que no es cierio que el Ministro de Energfa y Minas, y la Empresa Estatal Petr6lcos del 

Ecuador mediante estos acuerdos hayan reivindicado derechos colcctivos y difusos de los 

ciud ad a nos afectad os. ----------------------------------------------------------------------------------

El derecho a vi vir en un media ambiente sana es un derecho colectivo olorgado a todos los 

ciudadanos. "Los derechos colectivos de los pueblos indigenas son propios de quienes los integran. 

Los derechos colectivos de los consumidores y a un media ambiente sana pueden ser difusos, pero 

en cuanto sea detenninable quienes son los afectados por una detenninada violaci6n de los mismos 

se ajuslan mejor a! concepto de derechos colectivos. ( ... ) De este modo, por ejemplo, los derechos 

colectivos de los pueblos indigenas implican y protegen el derecho individual a Ia cultura de cada 

persona. El derecho colectivo a un media ambiente sano ampara tanto Ia salud de Ia comunidad 

como Ia de cada uno de los individuos que !a forman."207 
-----------------------------------------------

El primer grupo de reclamantes: El Gobierno, municipios y entidades seccionales. 

El Estatuto del Regimen Jurfdico y Administrativo de la Funci6n Ejecutiva (ERJAFE) 

dctermina que las obligaciones y competencias de los ministerios de Estado son aqucllas 

que la ley asf les atribuye; los lineamientos de la oficina de Planificaci6n SENPLADES; asf 

tambien los establecidos en los decretos ejecutivos y dermis reglamentos. ----------------------

Actualmente el mifculo 17 del ERJAFE sefiala que los Minislros son competentes para el 

despacho de los asuntos de cada uno de los ministerios, igualmente de la revision de la 

rcferida nonnativa no se encuentra que al Gobiemo Central a !raves de sus Ministerios se le 

haya conferido la represenlaci6n de derechos colectivos, por lo tanto no existe falta de 

aplicaci6n del ariiculo I de Ia Constituci6n Politica del Ecuador de 1998, pues si bien la 

207 Grijalva Agustin) Administraci6n de Justida Jndfgena y Derecho Colectivos) Universidad Andina Sim6n 
Bolivar en http://www.uasb.edu.ec/padh/centro/pdfl/GRIJAL VA %20AGUSTIN.pdf 
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soberania radica en el pueblo, cuya voluntad es Ia base de toda autoridad y que se ejerce a 

traves de los 6rganos del poder publico y de los medias democn\ticos previstos en Ia 

Constituci6n, esto no se refiere a que cl Gobiemo Central por media de un ministerio tenga 

Ia representaci6n de los derechos colectivos, nose puede ignorar que incluso muchos de los 

pueblos indigenas que habitan en Ia Amazonia no pm1icipan en Ia elecci6n democn\tica de 

auto1idades, ya que tienen diferente organizaci6n, incluso en temas de juzgamiento a 

miembros de su propia comunidad, entonces mal puede afi1marse que el Ministerio y hasta 

una empresa estatal (PETROECUADOR) ha comparecido en defensa de los dcrcchos 

colectivos de comunidades indigenas, resulta absurdo y contradictorio con Ia realidad este 

tipo de as erciones. ---------------------------------------------------------------------------------------

E1 m1iculo 1576 del C6digo Civil dete1mina que una vez conocida Ia intenci6n de los 

contratantes, debe estarse a Ia intenci6n de estos mas que a lo literal de las palabras. Y e1 

m1iculo 1580 del referido cuerpo legal sei\ala que las clausulas de un contrato se 

inte1pretaran dandose a cada una el sentido que mejor convenga al contrato en su totalidad. 

Podran inte1pretarse por otro contrato entre las mismas partes sabre Ia misma materia o por 

Ia aplicaci6n practica que hayan hecho ambas partes o una de las pm1cs con aprobaci6n de 

Ia otra. -----------------------------------------------------------------------------------------------------

La empresa casacionista afim1a que Ia raz6n de ser de los acuerdos transaccionales fue Ia 

reparaci6n de posibles dai\os ocasionados al media ambicntc como resultado de las Ia bores 

de Texpet, cntonces al susclibirse acuerdos con Ia Prefectura de Sucumbios y demas 

municipalidades, quienes son representantes de Ia sociedad y por 1o tanto de los derechos 

difusos. EJ a11iculo 12 de Ia Ley de Regimen Municipal disponia que el cumplimiento con 

fines que le son esenciales, satisfacer las necesidades colectivas del vecindario ( ... ) 

"Procurar el bienestar material de Ia colectividad, entre otras normas. Por lo tanto existi6 

representaci6n de los derechos colectivos y difusos de los habitantes de sus comunidades y 

al existir cosa juzgada mediante estos acuerdos transaccionales este proceso resulta 

improcedente. --------------------------------------------------------------------------------------------
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Ademas de todas las razones aqui expuestas, debemos resaltar que no son los mismos 

comparecicntes quienes han demandado en cste proceso, sino una comunidad como sujeto 

de derechos colectivos. Para en tender mejor la transcendencia de los dcrechos colectivos y 

los sujetos de los mismos, imaginemos que una detenninada marca de autos saca un 

modclo de vehiculo que tiene defectos en su fabricaci6n. El vehiculo en cuesti6n ha sido 

vendido con gran exito a diez mil personas. La Gobemaci6n preocupada por estos 

acontecimientos solicita la reparaci6n de dafios por los vehiculos defectuosos. Luego un 

grupo de consumidores afectados demanda la reparaci6n y los dafios y pe1juicios 

ocasionados por los defectos de fabrica de los vehiculos. Sin embargo la fabrica de 

vehiculos argumenta que ha llegado con la Gobemaci6n a un acuerdo transaccional por lo 

que nada debe a los consumidores. De lo que se podiia desprender por simple l6gica que 

este acuerdo jamas debi6 ser suscrito con la Gobemaci6n sino con los consumidores para 

que tenga un efecto real y ademas para que exista una real compensaci6n con los 

verdaderos afectados, en el caso del derecho a un medio ambiente sano, que esta 

compensaci6n sea verdadera debe beneficiar incluso a quienes aun no existen, por ejemplo 

el saneamiento de un rio, siempre beneficiaria a quienes aun no nacen, pero al realizar el 

saneamiento de un rio seguro beneficiara a las futuras gencraciones, quienes tambicn se 

veiian afectadas cuando existe degradaci6n almedio ambiente. ----------------------------------

Por lo tanto no existe falta de aplicaci6n del articulo I de la Constituci6n Politica del 

Ecuador ( 1998), ni de los mticulos 1576, 1580 del C6digo Civil confonne queda analizado. 

El segundo grupo de reclamantes: Los acto res en el presente juicio 

Como se ha analizado en lineas precedcntes se concluye que no existi6 a traves de los 

acuerdos transaccionales suscritos por los Gobicmos, los municipios o la empresa publica 
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ningtln tipo de reivindicaci6n de derechos colectivos, como se ha examinado largamente en 

este fall 0. --------------------------------------------------------------------------------------------------

La co sa juzgada es aquel objeto que ha sido motivo de un juicio208
, como lo traduce Fenech 

"No dos procesos sabre el mismo objeto" pues, se atenta a !a Instituci6n de !a Cosa 

Juzgada, principia universal que ha sido acogido por nuestra legislaci6n en el literal i), 

numeral 7 del articulo 76 de !a Ca1ta del Estado. El Dr. Jorge Zavala Baquclizo en su obra 

"El Proceso Penal Ecuatmiano", Tomo Ill, en !a pagina 451 dice: "Ellimite objetivo de Ia 

cosa juzgada esta dada por el objeto del proecso, es deeir, par el hecho que se eonsider6 y que fue 

motivo del juzgamiento". Para que !a cos a juzgada sea val ida como exeepci6n debe cumplir, 

a saber, tres condiciones: I) La identidad de las personas, es decir entre las mismas pmtes; 

2) La dcmanda debe ser fundamentada sabre !a misma causa; 3) Lo demand ado debe ser !a 

misma cosa, can tid ado hecho. -------------------------------------------------------------------------

En el caso que nos ocupa, !a demanda es presentada par Maria Aguinda y otros en nombre 

de una colectividad, en contra de Chevron Corporation, mientras que los acuerdos 

transaccionales se han suscrito entre el Gobiemo Central a traves de un Ministerio y/o las 

Municipalidades y Texpet, par lo tanto no existe identidad de las partes respccto a los 

derechos colectivos de un gmpo de personas que reclaman su derecho a vivir en un media 

ambiente sana. Los acuerdos transaccionales par otra parte se susc1iben en base a los 

posibles daiios que pudieren cxistir par las operacioncs de Texpet en !a Amazonia, !a 

demand a se presenta en cambia no par los posibles daiios sino par los daiios causados par 

Texpet en !a Amazonia, daiios que han afectado a los comparecientes como un gmpo de 

personas identificadas y que pe1tenecen a una colectividad, titulares de derechos colectivos 

cspecificos, par consiguiente no existe identidad subjetiva entre este juicio y los conflictos 

transaccionalcs. ------------------------------------------------------------------------------------------

208 Couture Eduardo, Fundamentos del Derecho Procesal Civil, Editorial B de f, 2009, Buenos Aires -

Argentina, Pig. 327. La proposici6n "cstc vasa es de plata" es, en esta primera accpci6n, una cosajuzgada. La 

cosa, objeto material, aparece unida a! atributo, de ser de plata. 
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Finalmente la empresa casacionista no explica que norma sustantiva sc ha dejado de aplicar 

y que de haberlo hecho se hubiera decidido en f01ma difercnte, lo que vuelve inadmisible 

esta alegaci6n a] no existir quebranto de las nonnas alegadas. -----------------------------------

9.5. Del objeto de Ia transaccion y Ia cosa juzgada 

La cosajuzgada es res judicata, en cuanto comprendc lo decidido, lo que ha sido materia de 

decision judicial, "Es la autoridad y eficacia de una scntencia judicial cuando no ex is ten contra 

ella medias de impugnaci6n que pcnnitan modificarla"209 
" ... de la cosa juzgada puede hablarse al 

menos en dos sentidos. Scglin el primero, como juzgada seiia el estado jmidico en que se 

encuentran algunos asuntos o cuestiones que han sido objeto de enjuiciamiento definitivo en un 

proceso, asf se dice que "ya hay cosa juzgada" o "eso es cosa juzgada". Es el estado de un asunto, 

antes litigioso, cuando ha sido decidido por los 6rganos jurisdiccionales de forma definitiva e 

inevocable. En el segundo sentido aludido "cosa juzgada" es expresi6n que designa ciertos efectos 

de detenninadas resoluciones judiciales y ... el piincipal efecto de la principal resoluci6n procesal, 

que es la sentencia dcfinitiva sabre el objeto csencial de un proceso ( sabre el fonda, suele dccirse 

tambien").210 Aldo Bacre, conceptua a ]a co sa juzgada como "un atributo de la sentencia firme 

que le otorga autoridad a la misma, prohibiendo a los jueces sustanciar otro proceso sabre la misma 

cuesti6n ya decidida - non bis in idem-. Y ademas, dictar una sentencia que contradiga a la 

anteiior. .. El concepto de cosa juzgada se complementa con una medida de eficacia, esa medida se 

resume en tres posibilidades: ... !a inimpugnabiliad, !a inmutabilidad y !a coercibilidad. La sentencia 

firme es inimpugnable, en cuanto han precluido todas las impugnaciones, es decir, no pucdcn 

oponerse contra elias mas recurso que puedan modificar!a, en elmismo proceso o en otro futuro. 

Tambien, es inmutable o inmodificable y consiste en que, en ninglin caso, de oficio o petici6n de 

parte, otra autoridad podra alterar los tenninos de una scntencia basada en autoridad de cosa 

juzgada. La coercibilidad o imperatividad implica que !a sentcncia, basicamenle de condena, es 

209 Couture Eduardo J; Fundamentos del Derecho Procesal Civil, Edito1ial IB de F, Montevideo- Buenos 
Aires, 4ta. Edici6n, 2002, Fag. 326. 
210 De La Oliva, AndrCs, Fernandez, Miguel Angel, Derecho Procesal Civil, Volumen II. Editorial Centro De 
Estudio Ramos Arece S.A., Madrid, 1990, Pags.157 Y 158. 
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susceptible de ejecuci6n proccsal forzada, a pedido del ejecutante"211 Respecto de Ia cosa 

juzgada como medida de eficacia coincide con Ia cita docttinaria Eduardo J. Courute, En 

cuanto aquella se conct·eta en esas !res posibilidades de inimpugnablidad de inmutabilidad y 

de cocrcibilidad. Es inimpugnablc " ... en cuanto Ia ley impide todo ataquc ulterior tendiente a 

obtener la revisiOn de la misma materia: non bis in eadem. Si ese proccso se promoviera, pucde ser 

detenido en su comienzo con Ia invocaci6n de Ia propia eo sa juzgada esgtimida como excepci6n ... 

La inmodificabilidad de Ia sentencia eonsiste en que, en ning\ln caso, de oficio o a pctici6n de parte, 

otra autoridad podn\ alterar los terminos de una sentencia pasada en cosa juzgada. La coercibilidad 

consiste en la eventualidad de ejecuciOn forzada, la coerciOn es una consecuencia de las scntencias 

de condena, basadas en cosa juzgada"212
. Como limites de !a cosa juzgada se encuentra Ia 

inevcrsibilidad de Ia senteneia en cuanto no cabc renovar elmismo debate en lo futuro y, 

su inmutabilidad o inmodificabilidad en cuanto deber de abstenei6n de los 6rganos del 

poder publico, entre ellos los jurisdiccionales. ------------------------------------------------------

Sin embargo, en el caso que nos ocupa, y como se analiz6, si bien existe acuerdos 

transaccionales con el Gobiemo Central y algunos organismos descentralizados, estos 

aeuerdos no fueron en representaci6n del eolectivo que present6 esta demand a. -------------

La eolisi6n entre derechos individuates y colectivos es un tema controvet1ido, no solo en Ia 

legislaci6n de nuestro pais sino a nivelmundial213 por lo que es necesario distin!,'11ir entre 

los derechos individuates y los derechos colectivos214 La empresa demandada insiste en 

211 Perrot, Albeledo, Teorfa General Del Proceso, Tomo III, Buenos Aires 1992, Pig. 436 y 437 
212 Op cit., Pags. 327 y 328 
213 Kymlicka Will, Los Derechos Colectivos, Hacia una 1!-jectiva Comprensi6n y Protecci6n, Ministeiio de 

Justicia y Derechos Humanos, 2009, Pilg.5. "Muchos liberales temen que los «derechos colectivos» 
rcivindicados por los gmpos 6tnicos y nacionales sean, por definiciOn, contraries a los derechos individuales. 
Este parecer ha side popularizado en Canada por el antiguo Primer ministro Pierre Trudeau, que explic6 su 

oposici6n a los derechos de autogobiemo para el Quebec diciendo que crela en «Ia primacia del individuo», 
que «solo el individuo posee derechos» (Trudeau, 1990, pags. 363-364). 
214 Rojas Farit, Los derechos individuales y derechos colectivos en la construcci6n del Pluralismo Juridico en 

America Latina, lmpresores & Editores "Garza Azul", Impreso en Bolivia, Pig. 13. "AI respecto, el 
colombiano Arias sefiala que la coexistencia entre derechos individuales y colectivos, ha provocado un 
problema de arden te6rico relative al tipo de relaci6n que se ha de establecer entre ambos tipos de 
derechoslO. Ahara bien, de acuerdo con Stavenhagen, la relaci6n entre este tipo de derechos se puede 
en tender a manera de "nUcleo- peri feria". Mientras el nUcleo esti reprcsentado por los derechos individuales, 
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que los unicos derechos que pueden ser reivindicados son los derechos individuales, pues 

los derechos co!ectivos ya han sido reivindicados mediante los acuerdos transaccionales 

susclitos entre el Gobiemo Central, y los Municipios. Will Kymlicka ensefia que en los 

derechos individua!es existe !a reivindicaci6n de un gmpo en contra de sus propios 

miembros en cambia en los derechos co!ectivos existe !a reivindicaci6n de un gmpo contra 

toda Ia sociedad (mayoritaria). Lo mas importante es el objctivo. En los derechos 

individuales Ia finalidad es Ia protecci6n del grupo del impacto desestabilizador del disenso 

intemo; en tanto que el objctivo de los derechos colectivos es proteger a! gmpo del imp acto 

de las decisiones cxtemas "(par ejemplo, las decisiones po/iticas y econ6micas de Ia 

sociedad mayor)" (Por ejemplo las decisiones del Gobiemo Central, Prefectura, 

Municipios), es lo que finalmente sc conoce como las restlicciones intemas en el caso de 

derechos individuales yen los derechos colcctivos como protecciones extemas?15 
-----------

De lo que se expone claramente se concluye que no existi6 a trav6s de los acuerdos 

transaccionales suscritos entre entidades publicas y Texpet ningun tipo de reivindicaci6n de 

dercchos co!ectivos. Los dcrechos colectivos deben estar protegidos de las decisiones 

extemas los cuales no pueden ser vulnerados a traves de acuerdos transaccionales de los 

que no han sido parte y no han sido restaurados sus derechos. ---------------------------------

Ia periferia rcpresenta a los derechos colectivos, y para Ia realizaci6n o efectivizaci6n de los primeros, se 

necesita que los Ultimos tambi6n se cumplanll. Asf, cstc au tor concluye que los dcrcchos colectivos tambi6n 
deben scr considerados derechos humanos, y al mismo tiempo, debiera cvitarse una situaci6n en Ia que 6stos 

disminuyan algUn derccho individual12. AI poseer la misma naturalcza no serian contrapucstos, puesto que Ia 
relaci6n existente entre ellos es de complementariedad." 
215 Kymlicka Will, Los Derechos Colectivos, Hacia una £../ectiva Comprensi6n y Protecci6n, Ministerio de 
Justicia y Derechos Humanos, 2009, P<lg.8. "Los tres tipos de ciudadania diferenciada en funci6n del grupo 
pucden emplcarse para proporcionar protecciones extemas. Esto es, cada uno de estos tipos ayuda a proteger a 

una minoria del poder econ6mico o polftico de ]a sociedad en Ia que estin englobados, aunquc cad a uno de 
ellos responda, de distintas maneras, a diferentes prcsiones extemas: • Los derechos especiales de 
rcpresentaci6n para un grupo dcntro de las institucioncs politicas del conjunto de la sociedad hacen mcnos 
probable que una minoria nacional o 6tnica sea ignorada en decisioncs que afectan globalmente al pais." 
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Recordemos que Ia docllina ha dcten11inado que: "Mientras que son colcctivos los que pucdcn 

protcgcrse a traves de asociaciones o gmpos que asumen Ia representaci6n correspondiente del 

interes agraviado (vgr.: derechos del consumidor, defensa de Ia competcncia, discriminaci6n, etc.) 

( ... ) Las necesidades pucden ser individua!es, es cierto; pero tambien lo cs que, en el caso 

fundamentalmente son colectivas o genericas, y sc intcgran a! concepto de perdurabilidad de las 

si tua cioncs a flictivas 1'
216 

-------------------------------------------------------------------------------------------

9.6. EI rechazo a Ia excepci6n de extinci6n de Ia obligaci6n por transacci6n y cosa 

juzgada conlleva ademas Ia violaci6n de los articulos 76.7 (i) y 82 de Ia 

Constituci6n de Ia Republica en concordancia con el articulo 424 de Ia misma 

Constituci6n. 

El piincipio conocido en lengua latin como non bis in idem significa "No dos veces par lo 

mismo ", expresi6n conocida en frances como autr~fois acquit que significa ya perdonado. 

Principia que sc encucntra consagrado en Tratados Jntemacionalcs asi por ejemplo en cl 

articulo 14.7 del Pacto Jntemacional de Derechos Civiles y Politicos; articnlo 8.4 de la 

Convenci6n Americana sobre Dcrcchos Humanos. En nuestra Constituci6n el articulo 76.7 

(i) determina: "Art. 76.- En todo proceso en el que se detcrmincn derechos y obligacioncs de 

cualquier orden, se asegurara el derecho a! debido proccso que incluira las siguientes garantias 

basicas: 7. El derecho de las personas a Ia defensa incluira las siguientes garantfas: i) Nadie podra 

ser juzgado mas de una vez por la misma causa y materia."---------------------------------------------

La casacionista seiiala que no existe aplicaci6n del articulo 76.7 (i) de !a Constituci6n, a! 

condenarla a pagar dos vcces porIa misma causa, con lo cual este Tribunal de Casaci6n a !a 

luz de lo expuesto y analizado en los numerales de este Considerando difrere de Ia objcci6n, 

como hemos seiialado clara y ampliamente en esta resoluci6n, los acuerdos que suscribi6 el 

216 Gozaini Osvaldo Alti-edo, Derecho Procesal ConstUucional, Rubinzal- Culzoni Editores, Buenos Aires
Argentina, Pag. 342-345. 
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Gobiemo Central y otras entidades publicas con Texpet no reivindica los dercchos 

co lectivo s de los demand antes. ------------------------------------------------------------------------

La C01te Constitucional en Ia resolucion No. 1491-06-RA de 24 de febrero de 2008, 

respecto a Ia celebracion de un contrato suscrito entre Ia Organizacion de Ia Nacionalidad 

Huaurani de Ia Amazonia (ONHAE) y Daniel Roscom en su calidad de Representante de Ia 

Emprcsa ECO. GENESIS DEVELOPMENT LLC. S. cuyo objeto fue Ia constitucion de un 

usufmcto de las 613.750 hectareas que CO!Tesponden a las tienas comunit3!ias del pueblo 

Huaurani declar6 procedente cl amparo constitucional propuesto por el Defensor del 

Pueblo, ya que existio en este contrato vulncracion a derechos colectivos. Si bien es cie11o 

fue un contrato que vulner6 derechos colectivos incluso poniendo en riesgo Ia 

supervivencia del pueblo Huaurani, muestra como en cualquier esfera puede existir Ia 

vulneracion de derechos colectivos, que pueden ser reivindicados por los adecuados medias 

procesales, como en cste caso, que se lo hizo a !raves de un amparo constitucional, en el 

referido proceso se podria pensar que al haber sido suscrito este contrato por autoridades 

indigenas jamiis se podria vulnerar derechos colectivos, sin embargo se debe tamar en 

cuenta que los derechos colectivos pe1tenecen a un gmpo de personas vulnerables que han 

sido rezagados porIa sociedad o a veces por voluntad propia, tal es el caso de los gmpos 

indigenas de pueblos no contactados, por lo que cs necesalio a !raves de Ia legislacion 

proteger estos gmpos de Ia sociedad y mediante mecanismos de defensa judiciales, sus 

derechos se reclaman a !raves de sus titulares. ------------------------------------------------------

Los acuerdos suscritos por Texaco a !raves de Tcxpet con instituciones publicas no 

constituyen un blindaje para enervar demandas cuando existe vulneracion de derechos 

colectivos; por lo que Texpet estuvo en el evento de celebrar acuerdos con los titulares de 

los derechos colectivos, lo que no ocurrio. El fallo de Ia C01te Constitucional mediante 

sentencia No. 001-10-SIN-CC de 18 de marzo de 2010 sefialo que se entiende por derechos 

colectivos aquellas facultades juridicas que CO!Tesponden o son ejercibles por un especial 

titular colectivo, estos derechos se reconocen a un segmento especifico de Ia poblaci6n, que 
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no se reconoce a los cuidados en general. Entonces al no haber sido suscritos estos acuerdos 

con los titulares de los derechos colectivos no es procedente la alcgaci6n de cosa juzgada. 

Es decir no existe falta de aplicaci6n de los atiiculos 76.7 (i); 82 y 424 de la Constituci6n, y 

porque no se ha justificado la existencia de fallo judicial con efecto de cosa juzgada 

sustancial que haya condenado a la casacionista a ningun pago indemnizat01io. ---------------

9.7. Falta de Legitimo Contradictor que obliga a! juez a dictar sentencia inhibitoria 

Previa a referirse a inhibici6n par falta de legitimo contradictor ale gada par la casacionista 

es necesario d(ferenciar entre legitimaci6n ad processum y legitimaci6n ad causam. Devis 

Echandia, indica que: "La legitimaci6n en !a causa detennina quienes estan jmidicamente 

autorizados para obtener una decision de fondo sobre las pretensiones formuladas en !a demanda, en 

cada caso concreto, y quienes deben estar presentes en el debate judicial sobre esas pretensioncs, y, 

por lo tanto, si es o no es posible pronunciar sentencia de fondo en ese proceso. Dicho de otra 

manera, sirve para conocer si quienes aparecen como partes en el proceso han actuado 

correctamente en el y si estan prcscntes todos los que debfan actuar; porque pucde tratarse no de 

falta de lcgitimaci6n en guienes obran como demandantes o demandados, sino de lcgitimaci6n 

incompleta en aquellos o en estos, cuando deja ron de dcmandar o de ser demandados otras personas 

que necesariamente son sujetos activos o pasivos del interes en litigio (litis consorcios necesarios). 

En ambos casas la sentencia tiene que ser inhibitoria ... "217
. --------------------------------------------

La casacionista argumenta que el demand ado debi6 ser el Estado y Petro ecuador porque se 

ha liberado de responsabilidad a Texpet mediante los acuerdos transaccionales y; el 

demandado debi6 haber sido Petroecuador porquc dada la naturaleza de los dafios 

contingentes alegados en la demanda, dicha empresa es responsablc de las consecuencias 

de !a explotaci6n petrolera y de sus efectos a patiir de 1990. -------------------------------------

217 Echandia Devis, Hernando Estudios de Derecho Procesal, Tomo I, Editotial ABC, Bogota- Colombia, 

1979, Pag. 211. 
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La Corte Constitucional en el caso No. 008-09-IN y 0011-09-!N (Acumulados) sefial6 que: 

"Sabre Ia cuesti6n de Ia titularidad de estos dercchos tenemos que a diferencia de los clasicos 

derechos individuales y colectivos, estos recaen sabre un grupo humano considerado no como 

agregado de intereses individuales, sino como verdadero sujeto moral aut6nomo." El articulo 42 

de !a Ley de Gesti6n Ambiental (1999) sefiala que: "Toda persona natural, juridica o grupo 

humano podr3. ser oida en los procesos penales, civiles o administrativos, previa fianza de calumnia, 

que se inicien por infracciones de caracter ambiental, aunque no hayan sido vulnerados sus propios 

derechos." La demanda fue presentada por un gmpo de personas, titulares de derechos 

colectivos, afectados por las operaciones petroleras de Texpet y con las cuales no se cont6 

en !a susCJipci6n de los acuerdos transaccionales cclebrados entre el Gobiemo Central y los 

Municipio s antes d etallados. ---------------------------------------------------------------------------

La casacionista argumentara entonces que Petroecuador, cl Ministerio corTespondiente, las 

Municipalidades, las Prefecturas, son representantes de las colectividades, es decir de los 

gmpos colectivos, lo que no corTesponde a! caso que hoy nos ocupa como sefialadamente 

queda expuesto en anteriores y en el presente Considerando, pues hay ocasiones que los 

gobiemos son quienes agreden los derechos de un colectivo, si el gobiemo fuera el 

representante de estos gmpos, en si los derechos colectivos no tendrian raz6n de ser, ni su 

lucha hist6rica, pues estos se someterian a las decisiones gubemamentales sin derecho a 

defensa si alguno de sus derechos fuere transgredido. --------------------------------------------

Sabre cl argumento, que el dcmandado debi6 ser Petroecuador, como ya se examin6 en otro 

Considerando, se indica que !a litis se ha trabado en base a las actividades de explotaci6n 

realizadas por Texpet, y no respecto a las acciones o no de Petroecuador, si es que 

Petroecuador tuviera algun grado de pariicipaci6n o responsabilidad, esta responsabilidad 

debe ser tratada por cuerda separada a fin de que esta cmpresa ejerza su co!Tespondicnte 

derecho a !a defensa. No se ha justificado, por tanto, !a falta del dominus litis, pues no se 

!rata del litis consorcio necesario para que proceda !a inhibici6n como pretende !a 

recmTente, el sujeto del litigio en condici6n de demandado o legitimado pasivo es !a 
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Empresa Chevron Corporation, cmpresa que ha inte1vcnido y ejercitado amplia y 

plenamente sus derechos en esta controversia, guardando sus opuestas situaciones y 

ejerciendo sus alegaciones como tal, sin que incumba ser pmic procesal en esta causa el 

Est ado y Petro ecuador. ----------------------------------------------------------------------------------

De otro !ado, Ia empresa casacionista no indica que norma ha sido transgredida, ni como el 

Tribunal Ad quem ha dejado de aplicar, o aplicado err6neamente los precedentes 

jmispmdenciales que hayan sido detenninantes en su pmte dispositiva, por lo que, no se 

encuentra conectamente respaldado el rccurso de casaci6n en Ia causal primera, pues, dcbi6 

invocarse Ia norma sustantiva que se afin11a ha sido violada y que los preccdentes 

jurispmdenciales han sido inexactamente aplicados o inaplicados, motivos por los cuales se 

rechaza el cargo acusad o. -------------------------------------------------------------------------------

9.8.Violaci6n de normas legales y constitucionales derivadas de Ia aplicaci6n 

retroactiva de Ia Ley de Gesti6n Ambiental. 

Indebida aplicaei6n del articulo 43 de Ia Ley de Gesti6n Ambiental en eoneordancia 

con Ia falta de aplicaci6n de los articulos 76.3 y 82 de Ia Constituei6n en eoncordancia 

con el articnlo 424 ibidem y falta de aplicaci6n del articulo 7.1 del C6digo Civil a 

traves de nna indebida aplieaci6n de Ia excepci6n contenida en el articulo 7.20 del 

C6digo Civil. 

La empresa casacionista argumenta que existe aplicaci6n retroactiva del mticulo 43 de Ia 

Ley de Gesti6n Ambiental, por hechos que ocurrieron muchos ai1os antes de que entrara en 

vi genci a este cue1p o legal. -----------------------------------------------------------------------------

La Ley 37 entr6 en vigencia el30 de julio de 1999, Ia demanda es prescntada el7 de mayo 

de 2003 ante Ia Corte Superior de Nueva Loja de confmmidad con el mticulo 43 de Ia Ley 

de Gesti6n Ambiental y que ya se trat6 en los primeros Considerandos de esta resoluci6n. 
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La rcferida nonna cstablecia las acciones por dafios y pe1juicios por cl dcterioro causado a 

Ia salud o al mcdio ambicntc incluyendo Ia biodiversidad, se condenara al responsable Ia 

indcmnizaci6n civil que sen\ detenninada conformc a los peJitajes. El inciso final presclibe 

que: "Las demandas por dafios y pc1juicios originados por una afectaci6n al ambientc, se 

tramitaran porIa via verbal sumaria." ----------------------------------------------------------------

El principia de sq,,>uridad juridica, es pnnCJp!o sustancial en un Estado de derecho, que 

ademas de brindar ce1teza a las relacioncs juridic as, dinamiza Ia economia, estc principia se 

encuentra consagrado como un derecho fundamental del ser humano; es asi que en el 

C6digo Civil se ha consagrado uno de los elementos de cste principia i.ncluso mucho antes 

que estc adquiera jerarquia constitucional. EJ a1ticulo 7 del C6digo Civil claramcnte sefiala 

que: "la ley no dispone sino para lo venidero: Ito tiene ~fecto retroactivo ... " En caso de 

posibles conflictos, que son inevitables, se han dctc1minado reglas a fin de solucionar 

posiblcs contradicciones, es asi que el numeral 20 del referido articulo scfiala: "Las !eyes 

concernientcs a la sustanciaci6n y 1itualidad de los juicios, prevalecen sobre las anteriores desde cl 

momenta en que deben comcnzar a rcgir. Pero los t6n11inos que hubieren comcnzado a COlTer~ y las 

actuaciones y diligencias que ya estuviercn comenzadas, se reginin por la ley que estuvo cntonces 

vigcnte". ------------------------------------------------------------------------------------------------------------

Si Ia Ley 37 comenz6 a rcgir desde cl30 de julio de 1999, y Ia demanda es presentada el7 

de mayo de 2003, cuatro afios despues de Ia vigencia de Ia ley, es 16gico que se aplique Ia 

Ley 3 7, por Jo tanto no existe indebida aplicaci6n de Ia refelida nonna de caractcr procesal 

y en cJ evento de que existiera este hieJTO no cabe que se alegue con cargo esta causal 

prim era violaciones de tipo procedimental, pucs, son las nonnas de derecho sustancial y no 

las procesales las que debcn sustentarla. Las diversas Salas de Casaci6n de Ia ahora C01te 

Nacional de Justicia reiteradamente se han pronunciado en el sentido que, cuando se 

fundamenta cJ recurso en Ia causal primera que procede por vicios in iudicando, no son 

admisibles las objeciones que se hagan respecto de nonnas adjetivas o de contenido 
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procesal218 Par lo expucsto no existe indebida aplicaci6n del mticulo 43 de la Ley de 

Gesti6n Ambiental ni del mticulo 7.20 del C6digo Civil. Tampoco existc falta de aplicaci6n 

del articulo 7.1 del referido cuerpo legal. -----------------------------------------------------------

La casacionista tambien afirma que se han aplicado equivocadamente los articulos 2214 y 

2236 del C6digo Civil en combinaci6n con cl mticulo 43 de !a Ley de Gesti6n Ambiental. 

AI respecto, es necesario realizar las siguientes consideraciones: 1) La acusaci6n de 

violaci6n de las nonnas sustantivas tales como los mticulos 2214 y 2236 del C6digo Civil, 

se ha impugnado tambien par ]a causal tercera, y que en su momenta fueron debidamente 

analizadas; 2) Hemos de reiterar que !a aplicaci6n del C6digo Civil y !a Ley de Gcsti6n 

Ambiental no es extrafia, ya que el articulo 43 de esta Ley, como queda dicho, regula el 

procedimiento de las acciones civiles otorgadas a un colectivo par la degradaci6n del 

media ambicnte: el C6digo Civil regula, determina, conceptualiza, explica sabre la 

responsabilidad civil, par lo tanto es parad6jico pretender desconocer sus conceptos y 

directivas para detenninar la existencia o no de ]a responsahilidad civil. Se debe tcner clara 

qe la concepcion clasica respecto de nmma sustm1cial la entendia como aquella que sefiala 

y define los derechos subjetivos, reales y personales, y precisa las obligaciones de las 

personas. En tanto que !a actual Ia considera como:" ... !a que dcclara o regia !a existencia, 

inexistencia o modificaci6n de una relaci6njuridica sustancial o material"219 
----------------

La legitimaci6n activa, como lo hemos expresado, corTespondc a " ... los intcrcses difusos 

deben considerarsc como intereses generales, es decir que son los interescs de todos los sujetos que 

fonnan parte de la colectividad o de una amplia parte de ella, cuyo objeto esta construido por 

218 "La causal primcra cs un caso de vicio in iudicando y, en consecuencia, no puede invocarse al amparo de 
esta causal Ia violaci6n de una nom1a procesal, por lo que el cargo realizado por el recurrente carece de 
sustentaci6n" (R. 0. No. 380,31 VII 2001. Pag. 25). Entre otras resoluciones son: R. 0. No. 21,8 IX 1998. 

Pag. 16; R. 0. No. 300, 5 IV 2001. Pag. 10. R. 0. No.649, 5 VIII 2009. Pag. 26. 

219 Zenon Prieto RincOn, Casaci6n Civil, Ediciones Libreria del Profesional, Bogota~ Colombia, 2010, pclg. 

14. 
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"bicnes" de imporlancia general (o colectiva) ... "220 El sujeto pas1vo sen\ qmen degrada el 

medio ambiente. La rcposici6n debe ser al cstado antelior, si esto no es posiblc se 

estableccd. una indemnizaci6n dincraria. El proccdimicnto en este caso sc rige por la Ley 

de Gcsti6n Ambiental en complemento con el C6digo de Procedimiento Civil.----------------

Chevron sostienc que el dcrccho a demandar los dercchos colcctivos aparece recien con la 

expedici6n de la Ley de Gesti6n Ambiental, lo que no corresponde a la verdad, pues ya la 

Constituci6n de 1998 consagra los dercchos colectivos, por lo tanto estos derechos eran 

perfectamentc justiciables, y sus titulares siempre han sido los co!Tespondientes gmpos 

hist6ricos que han sido afectados, es incomprensible por dccir lo menos detenninar, como 

lo sefiala la empresa demand ada, que el Estado cs titular de los derechos colectivos y quien 

ejercia de manera cxclusiva esos derechos. Con csta reflexi6n realizada por Chevron, el 

Estado jamas podria ser demandado par violaci6n a derechos co/ectivos, lo que rcalmcnte 

resulta absurdo cuando existc a nivel mundial fallos en contra de los Estados por violaci6n 

a dcrechos colectivos, que siendo los titulares de los llamados derechos colcctivos scan 

justamcnte los Estados tambien los condenados ala reparaci6n de cstos, el Estado no tienc 

esas dos condiciones, no puedc ser a la vez agraviado (accionante) y agraviante 

(accionado ), esta situaci6n de la doblc personalidad del Estado ya fue aclarada antes en 

vigencia del anterior acci6n de amparo constitucional: "En el preliminar estudio sobre 

Limitaciones de Ia Acci6n de Amparo Constitucional tratamos sabre Ia tematica de Ia doblc 

personalidad del Estado, que scgim Ia doctrina no habia sido resuelto y que no estaba cabalmente 

interpretado, pero que resolvi6 Ia jurisprudencia del extinto Tribunal Constitucional anteponiendo 

que cs Ia propia Carta y Ia Ley de Control constitucional vigentes a esa epoca Ia que impedia que 

instituciones del Estado o quienes actuen por delegaci6n puedan presentar Ia acci6n constitucional 

en contra del propio Estado, y ella era normal, porque mal podia el Estado sera Ia vez agraviado y 

agraviante (accionantc y accionado). Esta prohibici6n sc ratifica en Ia actual Norma del Estado, no 

puede pues una entidad del Estado mover via acci6n ordinaria de protccci6n en contra del propio 

220 Parellada Carlos Alberto, Responsabilidad par Dmios Media Ambiental, Los principios de Ia 

responsabilidad civil per dafi.o ambiental en Argentina, Universidad Extemado de Colombia, Bogota
Colombia, Pag. 274. 
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Estado. Que en el caso de la doble personalidad del Estado, siendo a la vez la cntidad publica la 

afrcntada se halla distinguida de poder y tiene otras vias para dirigirse a otras entidadcs similares y 

en amilogas condiciones". No existe por tanto la transgresi6n esgrimida por la emprcsa 

accionada de las nom1as sustantivas ni constitucionales de su referencia. ----------------------

9.9.Acciones (derecho a demandar) existentes con anterioridad a 1990. 

Demandas individuales por lesiones o dafios patrimoniales personales 

La empresa casacionista argumenta que de acuerdo al articulo 2214 del C6digo Civil nose 

podia plan tear una demanda por dai\os colectivos. -------------------------------------------------

La demand a, matelia de litis como queda sei\alado, es presentada por un colectivo, cuando 

se trata de dafio al medio ambientc siempre existini un colcctivo afectado, por lo que la 

misma Ley de Gesti6n Ambiental contempla las acciones de grupo a fin de hacer efectivos 

los rcclamos de un dete1minado grupo y lograr las co!1'espondientes reparaciones y el 

cjercicio de un derecho fundamental como es el de vi vir en un ambiente sano. El a1ticulo 43 

Ley de Gesti6n Ambiental regulaba las acciones de un colectivo cuando sc trata de temas 

relacionados con el media ambiente, es decir se establece un proccdimiento propio para las 

acciones en busca de Ia protecci6n del media ambiente. -----------------------------------------

Por otro !ado es cquivocado sei\alar que las acciones contempladas en el mticulo 2214 del 

C6digo Civil solo sean de tipo individual, tomando en cuenta que cl Titulo XXXIII De los 

Delitos y Cuasidelitos concede acci6n popular en todos los casos de dafio contingente221 

que por impmdencia o negligencia de alguno amenace a personas indetenninadas. -----------

221 Corte Constitucional de Colombia, Sentencia T-466/03 3. Las acciones populares frcntc a los derechos 

colectivos ( ... ) 3.1. Las acciones populares, como bien lo sefiala el apoderado de Ia sociedad demandante, 
son mecanismos instituidos par el ordenamiento juridico en procut·a de Ia defcnsa de los intereses colectivos. 
EJ articulo 88 incise primero de la Constituci6n Politica, dispone que Ia ley regulani dichas accioncs para Ia 
protecci6n de los derechos e intereses colectivos "relacionados con el patrimonio, el espacio, Ia seguridad y Ia 
salubridad pUblicos, Ia moral administrativa, el ambiente, la libre competencia econ6mica y otros de similar 
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En el caso que nos ocupa, el legislador a !raves de la Ley de Gesti6n Ambiental detem1in6 

el tipo de acci6n, la fmma, ante quien se debe presentar un reclamo cuando se trate de 

daf\os ambientales y es precisamente a !raves de esta normativa que se plante6 esta 

demanda, la cual evidentemente no es una demanda improvisada, por lo que no se puede 

pretender confundir a los jueces con argumentos respecto a la aplicaci6n del actual aJiiculo 

2214 del C6digo Civil solo sea para reclamos de tipo individual.--------------------------------

naturalcza que se definen en ella ... ~> (negrilla fucra de tcxto). Como lo ha cxpresado en repctidas ocasiones 

esta Corporaci6n221
, no se trata de mccanismos dcsconocidos en el ordenamicnto jurfdico colombiano, por 

cuanto ya se encontraban consagradas en varias disposiciones del C6digo Civil, tendientes a Ia protccci6n de 
los dercchos colectivos, asf como en Ia Icy de reforma urbana (Ley 9 de 1989). Con todo, fue el constituycnte 
de 1991 quien se encarg6 de eievarlas a rango constitucional. En efecto, las acciones populares y de grupo, 
que finalmcnte qucdaron contenidas en el articulo 88 superior, ya citado, fueron objeto de un am plio debate 
en Ia Comisi6n Primera de Ia Asamblea Nacional Constituyente, aunque, valga aclarar, como ya se resefi6 por 

esta Corte221
, en Ia gran mayoria de proyectos de reforma constitucional se propuso Ia inclusiOn de esta clase 

de acciones en el Estatuto Fundamental, entre ellos, los prcsentados por cl Gobiemo Nacional y Ia Alianza 
Democn\.tica M-19. En el Infonne- Poncncia sobre los "Derechos Colectivos", que fue presentado por los 
delcgatarios a Ia Comisi6n Primera de la Asamblca, se expres6 que: "[C]asi todos los proyectos que contienen 
reformas integrales a Ia Constituci6n, proponcn Ia consagraci6n de las acciones popularcs como remedio 
colectivo fi.-ente a los agravios y petjuicios pUblicos, como un derecho de dcfcnsa de Ia propia comunidad. 
Mediante las acciones populares cualquier persona petieneciente a un gmpo de Ia comunidad est.a legitimado 
para defender a! gmpo afectado por unos hechos o conductas comunes, con lo cual protege su propio interCs. 
( ... ) Como se inficre de todo lo cxpuesto, las acciones popularcs han tenido una significativa acogida en los 
proyectos y propuestas de ref01ma constitucional, especialmente en aquellos que consagran derechos 
co!ectivos. Es esta una indicaci6n clara de que tales acciones constituyen cicrtamcnte, un instrumento eficaz 
para Ia aplicaci6n de dichos dcrechos. De otra parte, subsisten acrecentadas las razones que en Ia historia de 
las instituciones juridicas justifican en su momento Ia aparici6n de estas acciones para defender intercses de Ia 

comunidad. El texto recomendado reconoce la conveniencia de que la ley regule el cjercicio de las accioncs 
populares, a Ia vez que le atribuye una autonomia que no cxcluye el recurso de acciones individualcs de 
estirpe individual. Impide ademcl.s, cvcntuales condicionamientos por parte de Ia ley, cuando el instrumento 
sea desarrollado por ellegislador. Todo ello con el fin de legitimar a cualquier persona para actuar en defensa 
de Ia sociedad protegiendo asi tanto intereses que Ia doctrina engloba hoy bajo el significative r6tulo de 

"difusos", como tambiCn los propios del actor"221
• Ahora bien, la jurisprudencia constitucional ha analizado 

con bastante amplitud el contenido, Ia finaJidad y caracteristicas de las acciones popularcs a que se refiere el 
articulo 88 de Ia CaJia Politica y, ha establccido que se trata de acciones encaminadas a Ia protecci6n de los 

dcrcchos colcctivos de Ia comunidad, raz6n por la cual pueden scr prornovidos por cualquier persona a 
nombre de Ia comunidad cuando se presentcn un daflo o amenaza a un derecho o inter6s comUn, sin mas 
requisites que los establccidos porIa ley para el efccto. 
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9.10. Denuncias de particulares al Estado por las presuntas violaciones ambientales. 

La empresa casacionista afinna que era el Estado qmen tenia Ia facultad de rcalizar 

cualquicr reclamo, argumcnto con cl cual discrcpa cstc Tribunal de Casaci6n, a Ia luz de lo 

que hemos sefialado en f01ma reiterada, cualquier persona o gmpo de personas en defensa 

de los dercchos colectivos, como el vivir en un medio ambiente sano, puede reclamar 

contra quien contamina Ia reparaci6n del medio ambiente; el Estado no es el unico 

legitim ado para rec lamarlo s. ---------------------------------------------------------------------------

El Estado efcctivamente debe proteger el medio ambicntc, es un hecho indiscutible asi lo 

consagraron las anteriorcs Constitucioncs y Ia actual Constituci6n en los atiiculos 57, 395, 

396 y 397; sin embargo, si aceptamos Ia afinnaci6n que realiza Chevron, respccto a que el 

Estado era quien tenia Ia obligaci6n de iniciar acciones legales contra cl responsable o 

tomar las debidas medidas para Ia protecci6n del derecho colectivo y difuso, jamas el 

Estado podria ser demandado, lo cual no es con·ecto y queda precisado en anterior 

numeral/22 pues si existe Ia violaci6n a un derecho colcctivo y difuso cualquier grupo 

afectado puede solicitar Ia reparaci6n de este derecho de acuerdo al ambito en que se 

encuentre inclusive contra el propio Estado. Cie1tamente el Acuerdo Transaccional que 

finn6 Texpet con algunos representantes de Jnstituciones Publicas, no representa a toda Ia 

colcctividad, ni mucho menos los derechos colectivos de los dcmandantes, a pesar de los 

nombres que se pretendi6 dar a dichos acuerdos, con Ia obvia intenci6n de deslindarse de 

cualquicr responsabilidad respecto a los dafios medioambientales. El hecho de invocar 

nonnas constitucionales (atticulos 19.2 de Ia Constituci6n de 1978) o titular a un 

documento como "CONTRATO DE TRANSACCJON, LIBERACJON DE 

OBLIGACJONES, RESPONSABILJDADES Y DEMANDAS SUSCRITO ENTRE XXX 

222 Corte Intcramcricana de Derecho Humanos, Pueblo Saramaka contra Surinam. Excepciones preliminarcs, 

fondo, rcparacioncs y costas, caso de Ja Comunidad Mayagna (Sumo) A was Tingni Comunidad Moiwana. 
Comunidad Indigena Xilkmok K3sek contra Paraguay. Pando, reparacioncs y costas, En estos casas sc han 
establccido condenas a los Estados y se les ha impuesto obligacioncs. 
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Y LA COMPANIA TEXACO PETROLEUM COMPANY" no significa que se puede 

liberar a una empresa, o a una persona de responsabilidadcs, pues para detcnninar si 

efectivamente un acuerdo tiene cflcacia, en primer Iugar se debe cstablecer si por Ia 

naturaleza de los derechos objcto de Ia transacci6n efcctivamentc son susccptibles de ese 

convenio, si se acuerda con los verdadcros legitimados, el nacimiento de Ia responsabilidad 

(sea contractual o extracontractual); Ia naturaleza jmidica de esta, lo que no ha ocun·ido, y 

dcbido a Ia existencia de los acuerdos, ha pennitido a Ia demandada litigar por tan 

pro longado tiempo. --------------------------------------------------------------------------------------

9.11. Demanda de particulares exigiendo Ia intervenci6n de Ia autoridad para 

eliminar una amenaza inminente de dafio en contra de personas indeterminadas. 

La empresa casacionista afinna que el ar1fculo 2236 del Codigo Civil confiere a los 

ciudadanos accion popular por daiios contingentes, sin embargo no explica en que fonna sc 

ha transgredido csta nonna en Ia sentencia del Tribunal Ad quem, sabre todo cuando 

primero afinna Ia recmTente que solo existcn acciones individuales y cita un fallo del 

Tribunal Constitucional respecto a una accion de amparo, sin proporcionar a! Tribunal de 

Casaci6n los elementos necesarios para detem1inar si existe falta de aplicacion o crr6nea 

interpretacion de Ia referida nonna. Por lo expuesto sc desecha Ia presente alegacion. -------

9.12. Derechos y acciones conferidos a los ciudadanos con posterioridad a 1990. 

Ya sefialamos que !a ley rige para lo venidero, lo detcnnina el C6digo Civil, y los 

procedimicntos rigen desde que se expidi6 Ia ley, por lo ta11to el procedimicnto a seguir en 

este caso es cl detcnninado por Ia Ley de Gesti6n Ambicntal, como bien se lo ha hecho, por 

otro !ado Ia casacionista no explica !a forma en que ha existido Ia infi·acci6n legaL Cuando 

se invoca Ia causal primera "Sc trata de la Hamada transgresi6n directa de !a norma legal en !a 

sentencia y en ella no cabe consideraci6n respecto de los hechos, pues se parte de !a base que es 

cmTecta !a apreciaci6n del Tribunal ad-quem sabre el valor de los medias de prueba incorporados a! 
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proceso, por Jo que corresponde a! tribunal de casaci6n examinar, a base de los hechos considerados 

como ciertos en la sentencia, sabre la falta de aplicaci6n, aplicaci6n indebida o err6nea 

interpretacion de los articulos citados por el recurrente"223 
----------------------------------------------

La causal primera sustenta el cargo de violaci6n directa de la nom1a sustantiva en el fallo, 

es decir no existe una subsunci6n adecuada de los hechos que han sido probados dentro de 

la nonna, por eso resulta contradictorio que se interponga un recurso tanto por la causal 

primera como por 

. 'b'l'd d ''4 mcompal! 1 1 a . --

la causal tercera con los mismos argumentos pues existiria 

En el caso en controversia, la casacionista sefiala que no es admisible 

la aplicaci6n de la Ley de Gesti6n Ambiental, sin explicar en fo1ma detallada en que 

consiste la violaci6n directa de la nmma sustantiva en la senlencia, por lo que la recmTente 

hace referencia al procedimiento que esta ley detennina para demandar la reparaci6n por 

dafios ambientalcs. Par las razones expuestas se rechaza el cargo fmmulado. ------------------

9.13. Los cambios fundamentales incorporados al Derecho Ecuatoriano por Ia Ley 

de Gesti6n Ambiental 

La empresa casacionista afinna que no cxistian disposiciones legales ante1iores que hayan 

confe1ido el derecho a entablar una dcmanda equivalente a Ia de autos, lo cual no es 

coJTecto, tal como lo hemos analizado. La demandada indica que uno de los ex abogados de 

221 Resoluci6n 192 de 24 de marzo de 1999, Juicio No. 84-98; R.O.S. 211 de 14 de junio de 1999. 
224 "AI invocar Ia causal primera el recurrente est<i reconociendo que ei tribunal de instancia acert6 en las 

conclusiones sabre los hechos contenidos en lao;;; pruebas. En cambia, cuando se acusa a Ia sentencia por Ia 
causal tercera, se eslft desconociendo o discrepando sobrc las conclusiones de los hechos. En vittud, no es 
conduccnte que se acuse a Ia sentencia, de hallarse _afectada de Ia violaci6n prevista en Ia causal primera y, 
simult8ncamente, acusarse por los mismos motivos por la causaltcrcera, porque cxistiria contradicci6n. Nose 

puede estar de acuerdo con las conclusiones sobre los hechos a que ha arribado el tribunal ad quem y, a! 
mismo ticmpo, manifestar su desacuerdo". (Resoluci6n No. 110 de 1 de junio de 2002, juicio No. 329~01 
(Giraldo vs. Alarcon) R.O. 630 de 31 de fcbrcro de 2002). 
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Ia parte actora asi lo ha reconocido, confonnc con·eo electronico del scfior Bonifaz 

AI e j andro Ponce. ----------------------------------------------------------------------------------------

Rcsulta extrafio para estc Tribunal de Casacion que Ia casacionista realice estc tipo de 

argumentaciones sin sustcnto legal alguno: I) La opinion de un ex abogado de los 

demand antes no es un argumento valido para solicitar que una sentencia sea casada; 2) La 

existcncia de un con·eo elcctr6nico respecto a Ia opinion de Ia aplicacion de una nonna no 

cotTesponde analizar por esta causal, ni menos por !a causal tercera cotTcspondcria el 

ana!isis del valor probatmio de una opinion; 3) Los jueces son los unicos que aplican Ia 

normativa legal de acucrdo a las reglas de interpretacion. Entonces resulta sotprendente que 

sc realiccn estas argumentaciones mediante el recurso de casacion; cs inusual e 

improcedente que se pretcnda se case una sentencia por las opiniones personales de un ex 

abogado de los demandantcs. Por lo que resulta infundado el cargo dcnunciado. --------------

9.14. AI haber aplicado retroactivamente Ia Ley de Gesti6n Ambiental, Ia sentencia 

no aplica normas constitucionales que garantizanla irretroactividad de las !eyes. 

No existe violacion a nmmas constitucionales como afinna !a casacionista, ya que como se 

analizo en parrafos anteriores el derecho a vivir en un medio ambiente sano no es un 

derecho que nacio a pattir de Ia expedicion de Ia Constitucion y menos aun que el derecho a 

reclamar mediante Ia accion detenninada en el atticulo 43 de Ia Ley de Gestion Ambiental 

cxista dcsde 1999, en el caso que no se hubiera expedido !a refcrida ley, otras nonnas 

hubieran sido las aplicables, con otro procedimiento sin dud a, pero noes un dcrecho que no 

exista por !a falta de un procedimiento, pues cstaba reconocido mucho antes de !a 

expcdicion de !a propia Constituci6n de 1998 y de !a Ley de Gestion Ambiental. Se reitera 

que esta alegaci6n ya fue cxaminada. De lo expuesto se detennina que no existe falta de 

aplicacion de los at1iculos 76.3, 82, 424 de Ia Constituci6n. --------------------------------------
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9.15. Falta de aplicacion del articulo 7.1. del Codigo Civil a traves de una indebida 

aplicacion de Ia excepcion 7.20 del mismo Codigo Civil. 

Este Tribunal de Casaci6n ha explicado en fonna clara y precisa en los pa!Tafos anteliores 

que no existe fait a de aplicaci6n del aJiiculo 7 .I. del C6digo Civil ni Ia indebida aplicaci6n 

de Ia cxccpci6n del m1iculo 7.20 del referido C6digo, cliterio en cl que se ratifica, pues no 

sc puede aplicar una pa1ie de Ia nonna y otra no como se pretende por Ia casacionista, Ia 

aplicaci6n de Ia Ley de Gesti6n Ambiental es Ia correcta de acuerdo justamente a lo 

detenninado en el articulo 7.20 del C6digo Civil, por lo que es inadmisible el cargo 

alcgado.----------------------------------------------------------------------------------------------------

9.16. La sentencia viola disposiciones legales, constitucionales y precedentes 

jurisprudenciales al condenar a su representada al pago de daiios punitivos. 

Falta de aplicacion de los articulos 76.3, 82 y 226 de Ia Constitucion en concordancia 

con el articulo 424 ibidem. 

En el Considerando Septimo de Ia presente resoluci6n se analizaron los daiios punitivos en 

fonna clara y amplia, criterio en cl cual se mantiene este Tlibunal de Casaci6n, por cuanto 

los daiios punitivos no se encuentran contemplados en Ia legislaci6n ecuatoriana, para !a 

procedencia de 6stos efcctivamcnte debcn estar normados en Ia legislaci6n, sin ser 

necesario otro analisis nos ratificamos en lo expuesto en esta sentencia.------------------------

Falta de aplicacion de los articulos 274 del Codigo de Procedimiento Civil y, 25 y 129.2 

de Codigo Organico de Ia Funcion Judicial. 

No se analiza el cargo de falta de aplicaci6n de los articulos 274 del C6digo de 

Procedimiento Civil y 25 y 129.2 del C6digo Organico de Ia Funci6n Judicial, ya que en su 

debido momcnto se pronunci6 rcspecto a los daiios punitivos. -----------------------------------
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lndebida aplicacion del articulo 18 del Codigo Civil 

La casacionista insiste respecto a los dai\os punitivos y que no son previstos en Ia 

legislaci6n ccuatoriana, se basa en el reconocimiento de estos hcchos por los mismos 

demandantcs, por ejemplo en un mail enviado por el Sr. Danziger, abogado de los actores, 

argumento que no deberia intentarse, como se expres6 anterionnente por esta causal, 

incluso inobservando el in teres publico y caracter limitado del recurso de casaci6n, y como 

se ha expresado ampliamente en cl Considerando Septima y los piltTafos anteriores por 

cuanto los dafios punitivos han sido analizados no se considera nuevamente este 

argumento.------------------------------------------------------------------------------------------------

Falta de aplicacion de precedentes jurisprudenciales obligatorios 

Este Tribunal de Casaci6n concuerda con el criteria de Ia falta de tipilicaci6n de dai\os 

punitivos como una categoria de indenmizaci6n por reparaci6n de petjuicios, se reitera, por 

tan to, su oportuno pronunciamiento. ------------------------------------------------------------------

9.17. lndebida aplicacion de los articulos 2214 y 2229 del Codigo Civil para 

condenar a Chevron a indemnizar por violacion de derechos difusos y colectivos al 

medio ambiente originados en una supuesta conducta culpable de Ia parte. 

El no causar dai\o a otro constituye uno de los grandes pilarcs sabre el que se asienta el 

Derecho. 225 El atticulo 2214 del C6digo Civil establece: "El que ha cometido un deli to o 

cuasidelito que ha inferido d311o a otro, esta obligado a Ia indemnizaci6n; sin peijuicio de Ia pena 

que le impongan las !eyes por el delito o cuasidelito." Norma que impone Ia obligaci6n de 

reparar a quien haya inferido un dat1o, repararlo a !raves de una indemnizaci6n, es Ia 

respuesta del sistema legal a fin de saneionar cierto tipo de conduetas. -------------------------

225 Varios auto res, Coordinador L. F emando Reglero Campos, Tratado de Responsabilidad Civil, Thompson, 
Editorial Aranzadi S. A. 2002, Pag. 46. 
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La responsabilidad civil, en esencia, se sustenta en e] principia fundamental de Derecho, en 

cuanto nadie esta obligado a sufi-ir, injustamente, una carga a Ia que no esta obligado. En 

este contcxto, Ia responsabilidad objetiva por riesgos o por hechos culposos, como ya se 

dijo, se fundamenta en el riesgo creado por quien en el ejercicio de actividades 

denominadas de 1iesgo, ocasiona dai\o a otro, pues que esta obligado a responder pese a no 

mediar dolo ni culpa de su parte, desdc que basta que los dai\os sean consecuencia directa 

del acontecimiento que los gener6. Se incmTe en ella y en los casas previstos porIa ley" ... 

por Ia sola circunstancia de existir relaci6n causal entere el hecho y el dai\o ... sc imp one 

por razoncs de equid ad o de bien comun"226 
--------------------------------------------------------

Con sustento en esta doctrina, Ia ex Cmte Suprema de Justicia, Primera Sala de lo Civil y 

Mercantil, en sentencia de 29 de octubrc de 2002 expres6 que quien realiza actividad 

econ6mica que genera riesgos, debe asumir responsabilidad por los dai\os que ocasione, 

como una fmma de compensar a Ia sociedad porIa actividad que le genera Iuera. Ademas, 

respecto de Ia carga de Ia pmeba, sostuvo que, quien aprovecha Ia cosa 1iesgosa esta 

llamado a demostrar que el dai\o tuvo Iugar por hecho fmtuito, por culpa de un tercero ode 

Ia misma victima, lo que le exime de responsabilidad. Asimismo, Iibera a Ia victima de Ia 

carga de demostrar que, en Ia actuaci6n u omisi6n del agente hubo negligencia o dolo, pues 

que es suficiente que demuestre que los dai\os se ocasionaron y le afectaron en su 

p a trimonio fisi co o m o raJ. ------------------------------------------------------------------------------

Nos encontramos, confonne a! articulo 2214 del C6digo Civil, ante un deber que ha 

cstablecido Ia legislaci6n respecto a una dcte1minada situaci6n; lo mismo que ocmTe con el 

articulo 2229 ibidem, en cuanto consagra que, por regia general, todo dai\o que pueda 

imputarse a mali cia o negligencia de otra persona debe ser reparado por esta. En tal vi1tnd, 

en esta controversia los conceptos de responsabilidad ambiental se conjugan tanto por el 

C6d igo Civil como por Ia Ley de Gesti6n Ambiental, por consiguiente no existe indebida 

226 Alexandri R. Arturo, SomaJTiva U. Manuel y Vodanovic H. Antonio, Tratado de las Obligaciones. De las 
obligaciones en general y sus divers as clases, Editorial Juridica de Chile, 2a Edici6n, Santiago, 2001, p3g. 64. 
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aplicaci6n de los articulos 2214 y 2229 del C6digo Civil como ya sc dej6 establecido en 

otro Considerando.---------------------------------------------------------------------------------------

9.18. lndebida aplicaci6n de nn regimen de responsabilidad objetiva; inexistencia de 

los presupuestos establecidos en Ia ley y los precedentes jurisprudenciales 

obligatorios para Ia existencia de responsabilidad extra contractual 

La responsabilidad civil es consecuencia de Ia existencia de una conducta dolosa o culposa 

que cause dafio. Surge entonces Ia obligaci6n de reparar el dafio que se ha causado. Para 

que cxista esta obligaci6n es necesaria una acci6n u omisi6n. Una vez que se establece Ia 

acci6n u omisi6n, es necesario detenninar cl dafio y finalmente cl nexo causal, vale decir Ia 

conexi6n adecuada entre Ia causa y e] efecto. La funci6n de Ia responsabilidad civil es 

esencialmente resarcit01ia o de reparaci6n pallimonial, ademas cumple, de manera 

indirecta, una funci6n preventiva y, dcmarca las conductas que una persona puede rcalizar 

y los tiegos en que puede incmTir. La persona responde civilmente cuando, en raz6n de 

haber sido Ia causa del dafio que otra sufre, esta obligada a rcpararlo. La responsabilidad 

civil supone siempre una relaci6n entre dos sujetos, de los cuales uno ha sido Ia causa de un 

dafio y otro lo ha sufi·ido. La responsabilidad civil es Ia consccuencia juridica de esta 

relaci6n, o sea, Ia obligaci6n del au tor del dafio de reparar e] pe1juicio ocasionado. Por este 

motivo se advie1ic que Ia responsabilidad civil se resuelve en todos los casos en una 

bl . . , d ., " 227 o 1gacwn e rep arac JOn -------------------------------------------------------------------------

La responsabilidad civil objetiva, como Jo hemos expresado, se produce con independencia 

del dolo o culpa de Ia persona que es sujeto de responsabilidad de puro derecho Hamada 

tambien responsabilidad por riesgos o responsabilidad de hechos no culposos. En e] tema 

de dafios ambientales Ia responsabilidad es objetiva, esto no es un tema novedoso y su 

227 Valencia Zea Arturo, 01iiz Monsalve Alvaro, Derecho Civil, Tomo III, De Las Obligaciones, Editorial 

Temis, Bogota-Colombia, 2010, pags. 169 y 170. 
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fundamento es el nesgo ereado. En cfeeto, Ia doetrina de Ia responsabilidad objetiva 

sostiene que Ia obligaei6n de reparar el dafio se sustenta en el que efectivamente se ha 

irTogado a otro yen su imputabilidad material a determinada actividad, no en Ia existencia 

de una culpa, por ella llamada tambien doctlina del riesgo y aim responsabilidad de puro 

derecho. El problema de Ia responsabilidad civil "noes un problema de conciencia, sino un 

problema de arden econ6mico; no se trata de castigar, sino de rcparar, de indcmnizar el 

d afio causado". 228
-----------------------------------------------------------------------------------------

El problema de la responsabilidad civil procede del derecho de obrar del au tor del dafio y el 

derecho que tiene la vfctima a Ia seguridad; en general, el hecho propio se gobierna por la 

culpa, el de las casas y actividades peligrosas, porIa doctrina del riesgo. -----------------------

Por lo que este Tlibunal de Casaci6n estima que es adecuado el analisis de responsabilidad 

civil objetiva en este caso, tal como lo ha considerado el Tribunal de alzada, ya que esta 

surge como necesidad social de restituci6n, ante las acciones que han causado el dafio. Por 

ser las actividades petroleras consideradas como de alto riesgo el regimen adecuado sen\ 

siempre el de responsabilidad objetiva, con solo la existencia del dafio se reputa al agentc 

explotador como el causantc del dafio y por lo tanto sen\ el responsable de la reparaci6n de 

los dafios y perjuicios que sc han causado. La responsabilidad civil objetiva busca en si 

favoreccr a la victima por considcrar que se encuentra en desvcntaja, es por eso que en 

cstos casas incluso se revier1e Ia carga de Ia prueba, ya que basta con cl comprobar Ia 

actividad de liesgo y Ia relaci6n de causalidad. "En efecto, fueron las nuevas condiciones 

materialcs de vida, ereadas par el empleo de maquinas peligrosas, por la concentraci6n de g~·andcs 

capitales y, en fin, por la industrializaci6n de los diferentes pueblos en el curso de este siglo, las que 

revelaron a los juristas y a los jueces los cuadros eslrechos de la responsabilidad fundada 

unicamente en el concepto de culpa. Esas nuevas condiciones materiales fueron la causa de estos 

228 Josserand, citado por Zea Valencia Arturo y Otiiz Monsalve Alvaro, obra citada, Pig. 177. 
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hechos cuya relevancia es indiscutible: a) La tremenda multiplicaci6n de los dai\os; b) la dificultad 

de acrcditar en cada momcnto una culpa en el autor del daiio"?29 
--------------------------------------

El dafio ambiental es toda perdida o disminuci6n material que sufi-e el ambiente, dafio que 

puede afectar a la salud de las personas y la vida de animales y plantas. Para que exista 

responsabilidad civil por dafios ambientales es necesaria la presencia de agentes externos 

con presencia de una actividad humana, por lo tanto es necesmio identificar los agentes 

causantes del dafio, los agentes eontaminadores, las victimas, identificar los elementos 

propios de la responsabilidad; ante estos dafios es indispensable la reparaei6n del medio 

ambiente, en que lo ideal es volver al estado en que estuvo antes de la actividad 

eontaminadora, sin embargo, cuando se trata de dafios ambientales esto generalmente es 

imposible, por ello la neeesidad de medidas que reparen de alguna manera esos dafios a 

traves de medidas compensatorias o la descontaminaei6n maxima posible. De lo que se 

concluye que en materia de dafios existe una noci6n objetiva de la culpa y que tiene como 

fin ultimo la tutela efectiva del medio ambiente. ---------------------------------------------------

Por las razones expuestas se desecha cl cargo fonnulado, pues no sc puede pretender 

desconocer la existencia de responsabilidad objetiva por pa11e de la empresa casacionista 

por el grave dafio causado. En tal vir1ud, no existe violaci6n de nonna legal alguna, por lo 

que se desecha el cargo alegado. ----------------------------------------------------------------------

9.19. lnexistencia de culpa o dolo en relaci6n con los supuestos hechos ilicitos 

Como se ha explicado, los dafios ambientales corresponden a la responsabilidad civil 

objetiva, por lo que la atenci6n se centra en la victima yen la reparaci6n del dafio causado, 

pues procUJ·a la tutela juridica efectiva, la noci6n de culpa es intrascendente, el principio 

fundamental cuando se trata de dafios ambientales es no dafiar a los demas, desde que, "La 

229 Valencia Zea Arturo, Ortiz Man salve Alvaro, ibidem, p<igs. 177 y 178. 
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funci6n pnmana de todo sistema de responsabilidad civil es de naturaleza rcparatoria o 

compensatoria: Proporcionar a quien sufre un dana injusto los medias juridicos necesarios para 

obtener una reparaci6n o una compcnsaci6n"2
·
10

, o como dice Rossana Silva Repetto en el 

Pr6logo a Ia obra de Jose Juan Gonzalez Marquez La Responsabilidad pare/ c/culo ambienta/ 

en America Latina, primera edici6n diciembre 2003, Programa de las Nacioncs Unidas para el 

Medio Ambiente, pagina 7: "En cuanto a! Derecho Civil, la caractelistica de su institute de la 

responsabilidad es Ia de ser principalmente reparador. La finalidad suprema de todo sistema de 

responsabilidad civil no es otra que la de obtener la reparaci6n del bien jmidico daiiado." -----------

Entonces, a! afirmar la sentencia que se recmre, que este es un caso de responsabilidad 

objetiva es innecesario probar la culpa de Texpet en los danos ambientales, es acertada, 

confonne se ha explicado, tal afi1maci6n y setia ocioso redundarla. --------------------------

La sentencia de primera instancia que es ratificada por la de segunda realiza un analisis 

hist6rico lcgislativo de las nonnativas vigentes antes de Ia conccsi6n del contrato a 

Texaco231
, a fin de en tender Ia naturaleza misma de Ia concesi6n otorgada a esta campania. 

Por ejemplo respecto a la Ley de Yacimientos o Depositos de Hidrocarburos, Ia sentencia 

de primera instancia sena!a: "SEXTO.-Considerando la vigencia de Ia Ley en el ticmpo esta 

Presidencia ha revisado Ia legislaci6n ambicntal ccuatoriana vigentc en la epoca en que Texpet 

desa!Toll6 las operaciones del Consorcio, destacando la siguiente n01mativa: En R.O. No.378, del 

17 de diciembre de 1921, consta publicada en la Ley sobre Yacimientos o Depositos de 

Hidrocarburos ( ... ) Esta Ley no lleg6 a estar vigente durante las operaciones de Texpet, debido a 

que fue derogada expresamente porIa Ley de Petro leo ... " Del texto sc evidencia que el juzgador 

examina hist6ricamcnte csta nonnativa y la compara, mas no existe aplicaci6n de ella. ------

230 Reglero Campos L Fernando y otros autores, Tratado de ReJponsabilidad Civil, Primera Parte, Thomson, 

Editorial Arazandi S. A. EspaJia 2002, Pag. 55. 
231 VCasc sentencia dictada ell4 de febrero de 2011, por la Corte Provincial de Justicia de Sucumbios, P3g. 

60-64. 

214 

DEFENDANTS' EXHIBIT DX  8095 
Page 437 of 445



Juicio No. 174-2012 

Respecto a Ia Ley de Hidrocarburos de 1971, en Ia pagina 61 de Ia sentencia de primera 

instancia, sefiala Ia empresa recurrente que, de acuerdo a Ia Ley de Hidrocarburos, sc 

detcnninaba Ia obligaci6n de Ia adopci6n de medidas necesarias para Ia protccci6n de Ia 

flora y fauna a fin de evitar Ia contaminaci6n, es decir cxistian directrices para Ia 

explotaci6n de hidrocarburos, lo que es analizado por el juez de instancia y el estado de Ia 

naturaleza antes de Ia explotaci6n petrolera, en tal vittud, tampoco existe indebida 

aplicaci6n del articulo 29 de esta nonnativa, como se afinna. ------------------------------------

Respecto a! C6digo de Policia Maritima, Ia casacionista transcribe el mticulo 115 (L) y a 

continuaci6n sefiala que se ha inaplicado esta Ie/32 sin otra explicaci6n, es decir sin dar 

ninglin otro elemento a! Ttibunal de Casaci6n para detenninar si efectivamente ha existido 

una falta de aplicaci6n de Ia nonna, mas aun cuando al inicio de csta alegaci6n titula como 

"lnexistencia de culpa o dolo en relaci6n a los supuestos hechos ilicitos". -----------------

Lo mismo sucede rcspecto a Ia Ley de Prevcnci6n y Control Ambiental en que solo scfiala 

que "la sentencia de primera instancia aplic6 indebidamente esta ley"233 
-----------------------

La casacionista afinna que del Cc\digo de Salud ha sido aplicado indebidamente (el articulo 

208) pero sin dar suficicnte explicaci6n por lo que no brinda al Ttibunal de Casaci6n los 

suficientes elementos para detenninar si en verdad existe o no indebida aplicaci6n del 

cuerpo legalmencionado. Lo mismo ocurrc con la alegaci6n de que ha existido aplicaci6n 

indebida del atticulo 97 de ]a Ley de Aguas. Para final mente acusar que existe ind cbida 

aplicaci6n de los mticulos 2214 y 2229 del C6digo Civil, nom1as que ya han sido 

analizadas, en la presente causal, y que resulta inoficioso volver hacerlo, cuanto mas si en 

fonna supeliicial aduce que ha cxistido indebid a aplicaci6n de nonnas sin realizar ningun 

tipo de anaJisis al rcspecto. La indebida aplicaci6n OCU!Te cuando el "juez en el proceso 

intclectivo de dictar scntencia, al equivocadamente atribuir una disposici6n legal sustantiva, 

232 vease recurso de casaci6n, PS.g. 96. 
233 VCase pS.gina 96 del recurso de casaci6n. 
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general, impersonal y abstracta, que regula una relaci6n juridica sustancial, un alcance que no tiene, 

utilizii.ndola para declarar, reconoccr o ncgar un dcrecho, en un caso particular, determinado y 

concreto, que cs difcrente a la rclaci6n sustancial del preccpto y que por tanto no debi6 cmplear." 234 

Por Ia indcbida e incon·ecta fundamentaci6n de estas nom1as, se dcsccha los cargos 

fo nnu !ados. -----------------------------------------------------------------------------------------------

9.20. Inexistencia de nexo causal. Falta de aplicacion del articulo 1574 del Codigo 

Civil y de los precedentes jurisprudenciales en relacion alnexo causal. 

La causa/idad es Ia conducta generadora del dm1o, es decir que sino acontecc detenninada 

conducta no se ocasiona el dai\o. El requisite de causalidad se refiere a Ia relaci6n entre e] 

hecho pore] cual se responde y el dai\o provocado. "En circunstancias que s61o se responde 

eivilmente por dai\os, y no por conductas reprochables que no sc materialicen en petjuicios, 

Ia causalidad expresa elmiis general fundamento de justicia de Ia responsabilidad civil, por 

lo que Ia exigencia minima para hacer a alguien responsable es que exista una conexi6n 

entre su hccho y el dai\o".235 
---------------------------------------------------------------------------

La casacionista afinna que existe violaci6n del atticulo 1574 del C6digo Civil que 

detennina: "Si no se pucde imputar dolo al deudor, solo cs responsable de los perjuicios que se 

previeron o pudieron prcvcrsc al ticmpo del contra to. Pero si hay dolo, es responsable de todos los 

perjuicios que fueron una consecucncia inmcdiata o directa de no haberse cumplido la obligaci6n, o 

de haberse dcmorado su cumplimiento. La mora ca us ada por fuerza mayor o caso fortuito no da 

Juga r a ind emniza ci6n de p erjuici os." --------------------------------------------------------------------------

La responsabilidad civil contractual surge por la inejecuci6n o la ejecuci6n parcial o tardia 

de una obligaci6n que se ha estipulado contractualmente. En cambia la responsabilidad 

234 SALA DE LO CIVIL Y MER CANTIL. Gaceta Judicial. AI1o XCVII. Scrie XVI. No. 10. Pag. 2558. 
(Quito, 20 de enero de 1998). 

235 Barros Baurie Enrique, Tratado de Rcsponsabilidad Extracontractual, Editorial Juridica de Chile, Santiago, 
20o6, pag. 373. 
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civil extracontractual conocida como aquiliana nace de un hecho y al margen de un 

contrato. ---------------------------------------------------------------------------------------------------

La n01ma acusada de falta de aplicaci6n se encuentra en el ambito de Ia responsabilidad 

civil contractual, por lo tanto dentro de la prcvisibilidad, regido por la autonomia de la 

voluntad, que ante cl incumplimiento se origina el derecho a la reparaci6n?36 En el caso en 

resoluci6n no nos encontramos ante un even to de responsabilidad civil contractual, por lo 

que no es aplicablc el atticulo 1574 del C6digo Civil, tomando en cucnta que Ia 

responsabi/idad en materia de daiios ambientales es objetiva como reitcradamente lo 

hemos exprcsado en este fallo; cs por eso que el proceso en que se juzga cl dafio al mcdio 

ambiente, la carga de ]a pmeba incluso se invietie, asi la relaci6n causal con la conducta del 

demandado. La doctrina cada vez mas enriquecida en lo que sc refiere a! dcrecho 

ambiental, apatte de Ia inversion de la carga de la pmeba, establccc Ia presunci6n del 

vinculo causal y es de donde nace la imputaci6n directa de la responsabilidad por dafio 

am b iental. -------------------------------------------------------------------------------------------------

Al no haberse trabado !a litis respecto a ningun tipo de contrato, no cxiste falta d c 

aplicaci6n del mticulo 1574 del C6digo Civil, ni menos indebida aplicaci6n de los mticulos 

2214 y 2229 del C6digo Civil ni de los precedentes jutispmdencialcs, conforme lo 

analizado, por lo que deviene en infundado el cargo fommlado. ---------------------------------

9.21. Jnexistencia del dafio. 

Falta de aplicaci6n del articulo 2235 del C6digo Civil. 

236Santos Briz Jaime, citado por Javier Tamayo Jaramillo, De Ia responsabi/idad Civil, Tomo lV, Temis, 

Bogota- Colombia, 1999. "Cabe resaltar que en materia contractual, la reparaci6n del dai1o debe estar 
orientada tambi6n por el principia general segUn el cual Ia victima tiene derecho a la reparaci6n total de los 

dail.os que sean cieiios, directos, personales y que hayan causado Ia supresi6n de un beneficia obtenido 

licitamente por el afectado" 

217 

DEFENDANTS' EXHIBIT DX  8095 
Page 440 of 445



Juicio No. 174-20!2 

El mticulo 2235 del C6digo Civil detetmina: "Las acciones que concede este Titulo por dafio o 

dolo prescriben en cuatro aiios, contados dcsde !a petpetraci6n del acto." La prescripci6n es modo 

de adquirir un derecho o de liberarse de una obligaci6n por el transcurso del tiempo, y 

segun el "Diccionario Razonado de Lcgislaci6n y Jurispmdencia" de Joaquin Escriche 

significa: "Un modo de adqui1ir el dominio de una cosa o de liberarse de una carga u obligaci6n 

mediante el transcurso de cierto tiempo y bajo las condiciones sefialadas por !a ley". Refiriendonos 

a !a presctipci6n extintiva o liberatoria alegada por Ia em pres a accionada, mediante ella, se 

pierde el derecho porno haber ejercido Ia acci6n o derecho en cietto tiempo, ya que Ia ley 

situa a Ia prcsctipci6n entre los modos de extinci6n de las obligaciones. (Art. 1583, N° II 

C. C.). Siendo el aiticulo 2414 ejusdem el que define Ia prescripci6n extintiva: "La 

prescripci6n que extingue las acciones y derechos ajenos exige solamente cicrto lapso, durante el 

cual no sc hayan ejercido dichas acciones. Se cucnta este tiempo desde que la obligaci6n se haya 

hecho exigible". ----------------------------------------------------------------------------------------------------

Este Tribunal de Casaci6n considera que en el presente caso no existe presctipci6n de Ia 

acci6n por las siguientes puntualizaciones: I) El Procurador de Ia cmpresa accionada alcg6 

en Ia contestaci6n a Ia demanda Ia existencia de una intenupci6n civil a Ia prescripci6n 

originada con Ia demanda que se present6 en 1993 en contra de Texaco, por lo tanto que Ia 

prescripci6n fue expresamente intenumpida; 2) El proceso iniciado en Estados Unidos de 

Nmte America se dio por tetminado porIa solicitud de Texaco y con cl fin de someterse a 

Ia Justicia Ecuatoriana, por considerar que era Ia mas adecuada; juicio en que esa cmpresa 

luch6 decididamente para someterse a Ia Justicia del Ecuador; agreg6 documentos en que 

sefialaba y reconocia Ia coiTecta Administraci6n de Justicia a Ia que quiso someterse, y que 

hoy en fmma inexplicable desprestigia a nivelmundial; 3) Respecto a Ia fusion de Chevron 

y Texaco se analiz6 ex tens a y debidamente en cste fallo, lo que significa que los derechos y 

obligaciones que Texaco adquiri6 en cl proceso iniciado en los Estados Unidos de Ametica 

los subrog6 y contrajo Chevron. No pro cede entonccs, el cargo de no aplicaci6n del articulo 

22 3 5 de I C6d igo Ci vii. ----------------------------------------------------------------------------------
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9.22. Indebida aplicaci6n del articulo 2236 del C6digo Civil 

El articulo 2236 estableee: "Por regia general se concede acci6n popular en todos los casas de 

dano contingente que por imprudencia o negligencia de alguno amenace a personas indetenninadas. 

Pero si el dano amenazare solamente a personas determinadas, s6lo alguna de estas podni intentar la 

acci6n." Preeepto ya tratado y examinado, yes que mediante el uso de este tipo de aeeiones 

es posible protcger intereses colcctivos, la tutela de estos derechos tiene como finalidad no 

solo que cese un pcligro o la vulneraci6n de derechos sino que adcmas sc busca la 

restituci6n de las casas a su estado anterior.237 
------------------------------------------------------

Nmma similar que en otros paises ha servido de fundamento para Ia protecci6n de derechos 

colectivos y, ante la ausencia de preceptos procesales que regulen temas ambicntales se ha 

acudido al derecho puro civil, como ocurTe en Uruguay y Mexico, Bolivia y Honduras238
, 

por lo que este Tribunal de Casaci6n acepta el criteria del juez de primera instancia cuando 

sciiala respecto al articulo 2236 del C6digo Civil: " ... de donde se puedc apreciar que en 

ninguna parte de la nonna transcrita se esta blece el tramite o procedimiento que se debe seguir para 

hacer efectivo este derecho, ni tampoco se haec referencia alguna a cual cs el Juez competente para 

conoccr la acci6n ( ... ) no dcben padecerla indefensos los amenazados por el dai'io contingente, 

porque el legislador ha prcvisto sabiamente (ari. 2236 C6digo Civil) el ejcrcicio de Ia acci6n 

popular que estan ejercicndo, mediante Ia cual han pedido, entre otras casas, Ia remoci6n y el 

237 
Sentencia del Consejo de Estado de Colombia. Sala de lo Contencioso Administrative, 5 de marzo de dos 

mil cuatro. AP-00014)- 01 "A traves del uso de 6stas acciones se protegen derechos e intereses colectivos 

tales como: el patrimonio pUblico, el espacio pUblico y Ia salubridad pUblica; asi mismo, se sei\ala como 
objeto y bienes juridicos perseguibles y protegidos, Ia moral administrativa, el medic ambiente y Ia libre 
competencia econ6mica; lista 6sta no taxativa y que requiri6 del legislador hacer un desarrollo de los mismos, 

mediante la Ley 472 de 1.998 A1t. 4. Las acciones populares se dirigen a Ia protecci6n de los derechos e 
intereses colectivos bien sea de modo preventive para evitar el dafio contingente, para hacer cesar el pcligro, 

la amenaza, Ia vulneraci6n o agravio, o, restituir las cosas a su estado anterior cuando fuere posible, mas no 
para perseguir Ia reparaci6n subjetiva o plural de los eventuales daii.os que pueda causar Ia acci6n u omisi6n 

de Ia autoridad publica o del particular sabre ellos." 
V6ase tambi6n en el libro de Villalobos Alvarez Luis Miguel, Las Acciones Populares, Ediciones Nueva 
Juridica, Bogota- Colombia, Primera Edici6n, 2009. 
238 Gonzalez Marquez Jose Juan, La responsabilidad por el daiio ambiental en America Latina, Editado por 
PNUMA, Oficina Regional para America Latina y el Caribe, 2003, M6xico, P3.g. 36 
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adecuado tratamicnto y disposici6n de los descchos y materiales contaminantes todavia existentes, 

el sancamicnto de los rios, esteros y lagos, y en genera! Ia limpieza de los terrenos, plantaeiones, 

cultivos y dem3s, donde existan residuos contaminantes producidos o generados a consecuencia de 

las operaeiones dirigidas por Texaco que son precisamente aquellos contaminantes referidos en 

lineas anteriores reportados en los infonnes de los distintos peritos que han presentado sus 

infonnes". De lo que se infiere que no existe falta de aplicaci6n del ariiculo 2236 del 

C6digo Civil, por lo tanto se rechaza el cargo formulado y Ia causal invocada. ----------------

DECIMO.- Finalmente, se debe sefialar que no obstante haberse iniciado !a presente 

controversia judicial por dafio ambicntal haee decadas, mas de veintc afios, no ha sido, 

como alega Ia reeun·ente, por Ia inereia o falta de tratamiento oporiuno de Ia 

Administraci6n de Justicia Ecuatoriana, si lo ha sido entre otros hechos por los de Ia misma 

pctrolera Chevron Corporation que, lucgo de litigar en los Estados Unidos de Norie 

America por diez afios, en donde pudo ser juzgada de acuerdo a su jurisdicci6n, 

renunciando a su fuero y admitiendo tener confianza en Ia Justicia Eeuatoriana a Ia que 

calific6 de honesta e independiente, radic6 Ia eompeteneia en Ia Administraci6n de Justicia 

del Ecuador, sin embargo en forma contradictoria reniega Ia jmisdicci6n y competencia 

ecuatoriana, pero no en terminos legales ni respe!uosos a los que estuvo y esta obligada, 

sino con atropellos y ofensas a lo inna!o de este Poder del Estado, acusar a nivel intemo e 

internacional, no solo de falta de jurisdicci6n y competencia sino, con carencia probatoria 

absoluta, de una "administraci6n de justicia deshonesta y corTompida", atenta al prcstigio 

de Ia Funci6n Jmisdiccional que se Ia ejerec a traves de 6rga.nos instituidos 

constitucionalmente para ambitos y litigios como el presente. Acusaci6n que este Tribunal 

Ia reehaza de plano. "El dereeho de defensa noes una patente de corso en que todo valga; una de 

las garantias del debido proceso es el que toda persona tenga dereeho a acceder a los 6rganos 

judiciales y a obtener de ellos !a tutela efectiva, imparcial y expedita de sus dereehos e intereses, 

sin que en caso alt,'llno quede en !a indefensi6n ( ... ), pero este dereeho se lo ejercita dentro de los 

limites de !a ley y de !a moral. Y si se rebasa esos limites, debera sufrir las consecuencias de sus 

aetos propios" (G. J. S. XVI No 14, pag. 3970). ------------------------------------------------------
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A pesar de scr hecho evidente e indiscutible la fusion de Texaco Inc. y Chevron 

Corporation, reconocido por jueces y C01tes N01teamericanas, el levantamiento del velo 

societario permitio evitar la pretension de evadir responsabilidades como si Texaco Inc. y 

Chevron fuercn dos entcs autonomos e independientes, cuando la union de estas dos 

empresas y sus capitales la han conve1tido en una de las mayores petroleras en el mundo; 

empresa accionada que por su falta de prevision, la no utilizacion de los avances 

tecnologicos y sin una explotacion racional, sustentable, es responsable del dafio ambicntal 

causado en la Amazonia Ecuatoriana. ----------------------------------------------------------------

No existc causa legal ni fundamento para declarar la nulidad procesal que ha pedido 

reiteradamente ]a empresa recuncnte, basta con sefialar que jamas se demostro fi·aude y 

que sin sustento legal lo ha venido alegando. Se reitera, no se ha acreditado omision ni 

violacion de tn!mite para que opere la nulidad pretendida. La reiterada insistencia de la 

recmTente al respecto sc aparta de la buena fe procesal. -------------------------------------------

Lo que si encontro este T1ibunal de Casacion en la sentencia impugnada confom1e el 

analisis cumplido al tratar ]a causal cumta, es la falta de sustento legal relacionado con los 

dafios punitivos mandados pagar, porno concunir la pauta de justificacion legal, vale decir 

no existen los fundamentos juridicos ni precedentes jurispmdenciales al respecto, pues no 

se regula en nuestra ]egislacion la figura de la liberacion del pago de los dai\os punitivos 

por las disculpas publicas que no ofi·ezca e] dafiante. ----------------------------------------------

Finalmente, y como se ha explicado in extenso, cl recurso de casacion, es extraordina1io, 

tecnico, de dcrecho est!icto. No cab en incidentcs ni mticulacion probatoria. Sin embargo la 

empresa accionada agrega al cuademo de casacion, a destiempo y como si se tratara de 

primera instancia y se encontrara ape1turado el tennino de pmeba, documentos que 

representan aproximadamente diez mil fojas, hecho contrario ala prevision del mticulo 15 

de la Ley de Casacion. ----------------------------------------------------------------------------------
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DECISION: Por las motivaciones expuestas, este Tribunal de Ia Sala de lo Civil y 

Mercantil de Ia Cmte Nacional de Justicia, "ADMINISTRANDO JUSTICIA, EN 

NOMBRE DEL PUEBLO SOBERANO DEL ECUADOR, Y POR AUTORIDAD DE 

LA CONSTITUCION Y LAS LEYES DE LA REPUBLICA", en confonnidad con cl 

mtfculo 16 de Ia Ley de Casaci6n, CASA PARCIALMENTE Ia sentencia dictada por !a 

Sala Unica de Ia Cmte Provincial de Justicia de Sucumbios, cl 3 de enero de 2012, las 

16h43, en los tem1inos que constan en los numerates 6.2 del Considerando Sexto y 7.5.a) 

del Considerando Septima de Ia presente resoluci6n; en cuanto los dafios punitivos no se 

encucntran rcgulados en el ordenamiento juridico nacional, no proccdc las disculpas 

public as y por consiguiente Ia condena a! pago por este concepto. En lo demas se estan\ a lo 

ordenado en Ia sentencia del Tribunal Ad quem, dictada el3 de encro de 2012, que refonna 

Ia de ptimera instancia dictada por el Presidente de Ia Cmte Provincial de Justicia de 

Sucumbios, en la cual ordena el pago de los rubros que se cuantifican en cl Considerando 

D6cimo Tercero de la sentcncia de ptimer nivel, que suman el valor total de OCHO MIL 

MILL ONES SEISCIENTOS CUARENT A Y SEIS MIL CIENTO SESENT A DO LARES 

DE LOS EST ADOS UNIIDOS DE NORTE AMERICA, mas el10 por ciento del valor que 

se manda pagar y que detennina la Ley de Gesti6n Ambiental por concepto de rcparaci6n a 

nombre del Frente de Defensa de la Amazonia. Sin costas en lo que se refiere al recurso 

extraordinatio de casaci6n objeto de esta resoluci6n. Notifiquese y devuelva_s_e, para los 

fines de ley.- ff). Dr. Wilson At;-dino Reinoso, JUEZ NACIONAL; Dra. Paulina Aguirre 

Suarez, JUEZA NACIONAL; Dr. Eduardo Bennudez Coronel, JUEZ NACIONAL. 

Cettifico. Dra. Lucia Toledo Pucbl , Secretaria Relatora. 

Lo que comunico a usted, para los nes de ley. 
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